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Preface

This Study Guide grew out of the Touro Law Center conference on the
Nuremberg war crimes trials held in the summer of 2005. The conference took place
in Nuremberg — indeed, the first day of the conference was held in the courtroom
where the first war crimes trial was conducted immediarely after World War 11 - and
culminated in a book edited by Herbert R. Reginbogin and Christoph J.M. Safferling,
The Nuremberg Trials: International Criminal Law Since 1945, and a DVD, “Hitler’s
Courts. Betrayal of the Rule of Law in Nazi Germany,” produced and directed by
Joshua M. Greene and Shiva Kumar. The DVD was broadcast on PBS (on WNET 13
in New York) and received an Excellence in Cinema Award (New York International
Independent Film and Video Festival) and a Remi Award (WorldFest-Houston). Now
this Study Guide, to accompany the Hitler’s Courts DVD, continues the project of
sharing the ideas and lessons learned at the conference.

One of the lessons from the Holocaust is that it is incumbent upon educators to
teach others about the Holocaust. The Study Guide and Hitler’s Courts provide a vivid,
accessible account of the role of law and lawyers during the Nazi era. The Study Guide
can be used with high school and college students in a number of courses, including
history, sociology, and political science.

Hitler’s Courts and the Study Guide continue to be relevant today in American
society as we wrestle with the difficuit balance between civil liberties and national
security. Democracy is fragile, and the experience of Germany in the 1930s and 1940s
demonstrates how even a constitutionally governed nation could succumb to the
rhetoric of despots. Although substantial progress has been made since World War 11
towards establishing an international rule of law, without vigilance on the part of our
lawyers and judges, the men and women who are charged with the task of safeguarding
the rule of law, any nation is vulnerable to the effects of fear and propaganda. That
should be the most enduring lesson of the DVD and the Study Guide.

Dean Lawrence Raful
Central Islip, New York
April 2009
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Introduction to the Study Guide

This Study Guide accompanies the Touro Law Center documentary film Hizler’s
Courts, produced and directed by Joshua M. Greene and Shiva Kumar. The purpose of
the study guide is to enable student learning and understanding of:

* The history of the Nazi regime in Germany

* The legal system during this period, its development, and the ethical dilemmas
the legal system posed for individuals and officials

* The war crimes trials at Nuremberg after World War 11 and the abiding
international legacy of the trials

¢ The importance of civil liberties and the status of law in our socicty

By any mcasure, the mass killings and atrocitics committed by the Nazi government
under the lcadership of Adolf Hitler were extraordinary. Equally incredible was the role
of the legal system in Hitler’s rise to power.

This Study Guide sketches the relevant history for addressing these issues. At the end
of cach section it poses a number of discussion questions. Several appendices and a
bibliography are included at the end of the guide. This guide has drawn extensively
on the papers presented at the conference, which are collected in The Nuremberg
Trials: International Criminal Law Since 1945 (edited by Herbert R. Reginbogin and
Christopher ]J. M. Safferling). This book may be obtained from Touro Law Center.

This DVD and Guide will provide insight into teaching how, during the Nazi era,
numerous laws were passed and entorced to tacilitate Hitler’s rise to power and to
legitimize racial discrimination against minorities, beginning with systematic exclusion
from society and ending in mass murder. A
number of teaching disciplines will be able

to satisfy educational standards when using
Hitler’s Courts. For example, teachers of
Government will discover an inextricable link
between democracy and the freedom of people
to cxpress themselves. World History teachers
will find that the examples of the Nuremberg trials after the war challenged the free
world to see its responsibility in holding a once-great nation and its leaders accountable
for their actions. Sociology teachers and their students will grapple with harsh facts as
they learn about incomprehensible acts of individual leaders and the groups who were
perpetrators and bystanders. Finally, all educators will find that Hitler’s Courts forces
cach of us to examine responsibility to our communities and to search for ways to
prevent an unhealthy society.

“All that is necessavy fov the trinmph of
evil is for good men to do nothing.”

Edmund Burke (1729-1797)
British Statesman and Philosopher




The Nuremberg Trials have been central to international law since World War II. In
this Study Guide, we present case studies for students in the areas of “ethics,” “law and
morality,” and “international law.”

Students will be able to:
* Explore cases from the Nuremberg trials and their outcome.
* Engage in empathetic decision-making.
* Recognize the importace of civil liberties and individual rights as
citizens in a democracy.

Ethics
The Nazi atrocities forced leaders of nations and individuals to examine ethical
dilemmas. Students will be challenged to:
-+ Actively debate the cthical issues raised by the trials.
* Grapple with difficult decisions that result in consequences for today.

Law and Morality
The decision to conduct war crimes trials raised further questions.

¢ With what crimes would the Nazi leaders be charged?

¢ What procedures should be followed at the trials?

* Should other participants of the Nazi regime — for example, the judges who
enforced the Nazi laws, or the doctors who
conducted horrific “experiments” in the name
of Nazi science - be tried for war crimes?

International Law
Immediately after World War I1, the victorious Allied
powers — the United States, the Soviet Union, Great
Britain, and France —~ were faced with a dilemma.
What should they do with the surviving leaders
of Nazi Germany? There were only two realistic
possibilitics:
* Summary cxecution, a proposal initially
View of the Palace of Justice in Nuremberg, where the

favor the United States durin .
ored by te du & the International Military Tribunal trial of war criminals was
course of war. held.

¢ Trials of the Nazi leaders for the commission
of war crimes.
As the film details, the choice to bring those accused to trial prevailed.

Glossary
Students will find a glossary of Holocaust Terms and Legal Terms in the appendices.
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What were the Nuremberg Laws?
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The History of the Nazi Regime: 1933 - 1945

Hitler’s Conrts dctails Hitler’s rise to power and the resulting increase in discriminatory
actions taken against Jews and other minoritics as a result of Nazi racial idecology in
Germany from 1933 through the end of World War II in 1945.

Questions to consider when reviewing this History Section:
Why did the German people support Hitler’s risc to power?
Why didn’t the lawyers and judges attempt to preserve the rule of law?

1933 was an extraordinary and tumultuous year in Germany:

[ ]

January: Hitler came to power.

February: the mysterious Reichstag fire.

April: the anti-Jewish boycott began.

May: book burnings occurred, followed by street violence committed by the
Brownshirts later that year.

Hitler employed the Gestapo as part of his campaign for power. The next year,
in June 1934, the blood purge occurred, making possible the rise of Hitler as
Fiihrer.

The film describes the role of lawyers and the law as an instrument in Hitler’s rise to power.
"The Nuremberg Laws, adopted in 1935, were part of a legal campaign to strip Jews and
other minorities of political and civil rights as an implementation of the Nazi Party’s

racial ideology. In addition, the German courts

“The Reichstayg five was a cataclysmic eventf became an arm of the Nazi government. Judges
and the equivalent of our capitol burning @ were obligated to swear an oath of loyalty to the
down since the Reichstag was theiv congress. Fithrer. Laws were enacted giving the Fihrer
The Reichstag cowldn’s meet, was not in extraordinary, in some cases absolute, discretion

session, thus giving the Chancellor emergency

powers.”

Honorable Sol Wachtler (Hitler’s Courts 2:20)

in exercising power, thereby affirming the
Fihrer principle, under which all governmental
power - legislative, executive and judicial - was
aggregated in Hitler’s hands. [The Case Study

in Part IT on the “Justice Case” examines the role of law, lawyers, and judges in the Nazi
regime. |
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“Now, this is the time the judiciary conld bave

and should have stood up and said weit a
moment, we bave vules and laws beve, this is

ouv nalion that is being covvupied.”
Honorable Sol Wachtler ( Hitler’s Courts 4:50)

Escalations in the campaign against Jews and other minorities abated somewhat in 1936.
Subsequently, we have tesimony from Max Friedlaender in

the film recalling the horror of Kristallnacht (also known
as the “Night of Broken Glass,” a pogrom against Jews in
Germany and parts of Austria) which took place the night of
November 9th and into the morning of the 10th, 1938.

Under a dictatorship, laws arc arbitrary — what might have
happened if Friedlaender’s friend had not been on duty at
that moment? How does this situation exemplify the lack
of standards in who was “chosen” and who was not? Hitler
began to establish concentration camps in 1933. Later,

the

outside of Germany, Hitler made aggressive and successful  ceremonial hall at the Jewish cemetery in Graz

T was awakened by loud voices. Five SA men
yelled, Police Open Up! and then declaved that
Hivtzfelder and I weve undev avvest. When we
avvived at our local police station, something
suvprising happened. The officev on duty was
someone that I bad known for a long time. He
told the SA wmen that theve has been o mistake,

and to us be said, you ave free to go.””
Max Fricdlacnder ( Hitler’s Conres 14:22)

during Kristallnacht (the “Night of Broken

efforts to Ckpand Glass”). Graz, Austria, November 9-10, 1938.

his empire,

assuming power over Austria in early 1938 and
annexing Czechoslovakia later that year. In
September 1939, Germany invaded Toland,
setting World War II into motion.

HirLer's Courts A Sdy G




What were the Nuremberg Laws?

After Adolf Hitler came to power in 1933, there were annual Nazi party
rallics in Nuremberg. The rallies, which were memorialized in Leni
Ricfenstahl's propaganda film “Triumph of the Will,” featured soldiers
marching through Nuremberg and speeches by Hitler before an excited |
audience of as many as 250,000 at the Luitpold Arena.

The Nuremberg Laws (see Appendix 1) deprived German Jews of their
political and civil rights. Hitler presented the laws near the end of the
1935 rally, during a special session of the Nazi legislature (known as
the Reichstag). In his speech, Hitler described the laws as an effort to
“achieve the legisiative regulation of a problem which, if it breaks down
again, will then have to be transferred by law to the National Socialist
Party for final solution.”

A young man on a motor-
cycle gazes up at a sign
posted on a telephone pole
that reads, “Jews are not
welcomed here.”

“When the Nazis first came 1o power, they
ended up promulgating a number of laws
that incvementally deprived Jews, and other
pevsecuted minovities, of civil vights. These
incvemental steps that we ave talking about,
that vesult in the final solution ave all legal
steps.  You can trace this, you can trace the
Holocaust as a legal event.”

Prof. Michael J. Bazyler
{(Hitler’s Conres 7:30)

The principal Nuremberg laws regulated German

Jews in two ways.

* One law, entitled “The Law for the Protection
of German Blood and German Honor,”
prohibited marriages and extra-marital
intercourse between “Jews” and Germans
(another ordinance to the new laws also
defined the term Jew) and made illegal the
employment of German females under the
age of 45 in Jewish households.

¢ The second law, “The Reich Citizenship Law,” denied Jews full German citizenship
and restricted their political rights.

There was confusion over who was a Jew and therefore two months after the Nuremberg
laws, the Nazis issued a supplemental decrce which provided definitions to determine
who was a “full Jew” and who was a “half-breed” known as Mischling. There were two
degrees of Mischling(e), depending upon how many Jewish grandparents a person had
as well as family status. In addition, the Nazis
ssued charts to assist officials in determining an
ndividual’s degree of Jewishness.

“I could no longer affovd the beautiful house
that bad been my family’s home for twenty-eight
years. Our deay friends, the Hivizfelders, had an
apavtment available on the second floov of theiv
house. I arvanged to move in with them and
began the painful pvocess of selling my home.”
Max Friedlacnder
(Hitler’s Conrts 13:35)
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The Nuremberg Trials:
Historical Perspective 1945 - 1950

The Allies’ First Decision: Should There Be Trials??
The Nuremberg war crimes trials are generally celebrated today as a genuine effort to
achieve fairness and justice. At the time, the conduct of orderly trials was not a foregone
conclusion. The trials presented an extraordinary challenge:

* assembling an international tribunal

¢ responding to the desire for revenge against the defcated Nazi leaders

¢ acting without legal precedent for war crimes trials

In 1944, President Roosevelt’s Sccretary of War, Henry
Stimson, made the following argument to support holding
war crimes trials after the war rather than engaging in summary
execution:
Itis primarily by the thoroughapprehension, investigation,
and trial of all the Nazi leaders and instruments of the
Nazi system of terrorism, such as the Gestapo, with
punishment delivered as promptly, swiftly and severely as
possible, that we can demonstrate the abhorrence which
the world has for such a system and bring home to the Henry Morgenthau Ir Secreta i

German people our determination to extirpate it and all Treasury under Franklin D. Roosevelt.
its fruits forever.? Washington, D.C, United States.

President Roosevelt considered two proposals.

1. The Morgenthau Plan, named after its sponsor, Secretary of the Treasury Henry
Morgenthau Jr., called for creation of a list of “Arch criminals of [World War 11} whose
obvious guilt has been recognized by the United Nations.” That list was to be transmitred
to the military. After the military confirmed the identification of an individual on the list,
that person would be “put to death by firing squads made up of soldiers of thie United
Nations.”

2. Rooscvelt, and later Truman, came to support the prospect of trials, as did other
American leaders. In April 1945, Roosevelt appointed Associate Supreme Court Justice
Robert Jackson the United States’ Chief Counsel for war crimes.

PThis section draws upon the essays by Raymond M. Brown, “The American Perspective an Nuremberg: A Case of Cascading lronies,” and
Michael I B'\zylcr “The Role of the Soviet Union in the International Military Tribunal at Nuremberg,” in The Nuremberg Trials: Interna-
ticnal w Since 1945,

YFora det'uicd examination of the debate within lhc Roosevelt Administration during World War IT over whether to hold war crimes trials.
SEE WWW, war.org/tribup- it

Himer's Courts ﬂ
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The Criticism of the War Crimes Trials as “Victors’ Justice’”!

Just as the trials were not a forcgone conclusion, neither were they met with widespread
approval. Critics did not wish to see the Nazi leaders set free; rather, they saw the trials as
“victors’ justice” — an assertion of power rather than the administration of justice by the
Allied nations over the vanquished German leaders. '

The most prominent defendant in the first trial, Hermann Goering, is said to have sounded
this note upon receiving the indictment, commenting that, “The victor will always be the
judge and the vanquished the accused.”

Perhaps most famously, Senator Robert Taft made the comment about the post-war trials
occurring in Germany and Japan:

“I believe that most Awmervicans view with |
discomfort the war tvials . . .. They violate |
that fundamental principle of Amervican law |
that & man cannot be tried undey an ex po
Sfacto statute. The trial of the vanguished by th
victovs cannot be impartial, no matter bow it |
is hedged about with the fovms of fustice. . .

About this whole judgment theve is the spivit of |
vengeance, and vengeance is seldom justice.” |
Senator Robert Taft

In other words, it would be impossible for the trials to be — and to be perceived as — fair,
The United States and its allies had just defeated Germany in a long and brutal war.
Senator Taft and other critics contended that for the victorious nations to now hold a trial
of the German leaders would not be consistent with legal notions of fairness — because the
Germans would be tried for actions that were not considered crimes when they occurred
- and would not amount to more than revenge, which was antithetical to the notion of
justice.

! This section draws upon the essay by Raymond M. Brown, “The American Perspective on Nuremberg: A Case of Cascading Tronies,” in
The Nuremberg Trials: International Crimi w Since 1945.
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The First Trialt

Initially 24 defendants were indicted and charged with an array of crimes. Al

were charged with at least two of the following four offenses: war crimes, crimes
against peace, crimes against humanity, and conspiracy.? Some were charged with

all four offenses. Among the defendants were Hermann Goering, who had served

as Reichsmarschall and Luftwaffe {Air Force) Chict; Karl Docnitz, an admiral who
eventually commanded the Navy and succeeded Hitler as Fiihrer; Wilhelm Keitel, Chicf
of Staff of the German High Command; and Albert Speer, Reichminister of Armaments
and Munitions. Only 21 defendants were present in the courtroom for their trial.?

The first trial is certainly the most well-known of the Nuremberg trials. The trial began
on November 20, 1945. In presenting the prosecution’s case, Jackson argued that

the crime of aggressive war made the crimes against humanity possible. Jackson also
explained the culpability not only of individual
defendants but of the Nazi party itself. This part
of the prosecution was intended to thwart the
possible resurgence of Nazism by the German
people.

“The privilege of opening the first trial in|
liistovy fov cvimes against the peace of the |
world imposes n grove wvesponsibility. The |
wrongs which we seek to condemn and punish |
have been so caleunlnted, so malignant, and so |
devastating, that civilization cannot tolevate |
theiv being ignoved, because it cannot survive |
theiv being repeated.”

Justice Robert Jackson’s opening statement §
Nuremberg, November 21, 1945 §

The Nuremberg trials are most celebrated today
for the prosecution of crimes against humanity
—in particular the collection and presentation of
extraordinary documentary cvidence detailing
the horrors of the Holocaust. However, at the
time of the trial, the principal focus of the case
was on the Nazi conspiracy to wage aggressive war. Jackson sincerely hoped that the
trials would discourage future aggression and promote post-war peace.

In 1946, the tribunal rendered its judgment soon after the end of the trial proceedings.
To briefly summarize: Of the 21 defendants, 11 were sentenced to death by hanging;
three were sentenced to life in prison; four recetved prison terms of between ten to 20
years; and three were acquitted.*

After judgement was entered in the first, there were 12 subsequent trials. They were
conducted under international law and by agreement among the allied powers, albeit
under the sole jurisdiction of the United States {which remained in Germany as an
occupying power) and not that of the International Military Tribunal.

! This section draws upon the essays by John Q. Barrett, “ Qne Good Man’: The Jacksonian Shape of Nuremberg,” Michael 1. Bazyler, ~The
Role of the Soviet Union in the International Military Tribunal at Nuremberg,” Raymond M. Brown, “The American Perspective on
Nuremberg: A Case of Cascading Ircnies,” Lawrence Dougtas, “History and Memory in the Courtroom: Reflections on Perpetrator Trials,”
‘Whitney R. Harris, “Tyranny on Trial — Trial of Major German Wart Criminals at Nuremberg,” and Herbert R. Reginbogin, “Confronting
Crimes Against Humanity, from Leipzig to the Nuremberg Trials,” in The Nuremberg Trials: Iniernational Criminal Eaw Since 1945

* Appendix Il idemifies the 21 defendants who were present for the first trial, the charges against them, and the seatences imposcd upon
those who were convicted.

3 Three defendants avoided trial. Robert Ley committed suicide on October 25, 1945, before the trial began; Gustav Krupp von Bohlen und
Halbach suffered from health problems that resulted in the postponement of his trial; and Martin Bormanm was not in custody bul never-
theless was tried in absentia (and convicted and sentenced to death). Nearly ten years later, Bormann was officially proclaimed dead by a
German court, which declared that he had been killed in early May 1945.

7 See Appendix II for more details.
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Part I NUREMBERG TRIALS

Case Study 1: Ethics — The Doctors’ Trial
Case Study 2: Law and Morality — The Justice Case

Case Study 3: International Law
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CASE STUDY 1: Ethics - The Doctors’ Trial®

Originally designated as United States v. Karl Brandt, The Doctors” Trial, so named
because 20 of 23 of the defendants were Nazi doctors, was the next trial after the trial
of the Nazi leaders. (Karl Brandt was Hitler’s personal physician.) The doctors were
charged with crimes including crimes against humanity and genocide, committed through
acts such as murder and forced sterilization.

The trial began in late 1946 and lasted more than eight months. The trial focused on
the horrific human medical experiments conducted on the inmates at the concentration
camps. There was an extensive record of the experiments because the Nazi doctors
documented their crimes in great detail.

Among the experiments documented at the trial was a freezing experiment in which
subjccts were immersed in freezing water or kept outdoors naked in freezing weather at the
concentration camp of Dachau. (The ostensible medical justification for this experiment
was that it would provide information on how to revive and warm German aviators who
had been shot down and parachuted into the sea.} Other experiments involved burning
the victims to see which burn preparations worked best, or amputating two victims and
then performing full limb transplants. Of course, many of the human “research” subjects
died during the experiments.

The doctors were fully aware of the permissible ethical boundaries on human
experimentation, especially given the Reich Circular of 1931, which required the full
consenc of the subject. However, the ethical limits were not necessarily relevant because
the doctors actively and fully participated in carrying out Nazi laws enacted to create and
maintain “racial purity.” Racial hygiene, or Rassenhygiene, was a vital component of the
Nazi policy and resulted in passage of laws requiring tests for “racial purity.” The intended
result was to exclude Jews from citizenship and ultimately to justify sterilization and the
cuthanasia program. Under the premise of saving the Aryan race, the German doctors
sterilized over 350,000 people, and killed over 70,000 people from mental hospitals.

There were many doctors who ignored medical ethics and others who sought to practice
medicine according to some cthical standards. The trials demonstrated that it was not
entirely impossible for a doctor to resist the medical practices and experiments ushered
in by the Nazi regime. Onc of the defendants, a Dr. Romberg, presented evidence that

! This section draws upon the essay by Louise Harmon, “The Doctors™ Trial at Nuremberg.” in The Muremberg Trials: International Crimi-
nal Law Since 1945,
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he had protested to his superior, Dr. Rascher, about a high altitude experiment resulting
in the death of the subject in Dachau. Dr. Romberg then went to Berlin to protest even
though he had signed an agreement with his Nazi superiors that prevented him from

disclosing any activities at the concentration camps.

After being convinced to return to Dachau, Dr.
Romberg continued to argue with Dr. Rascher about
the deaths of subjects. However, he could not do
much more than that, at least openly. Dr. Romberg
testified that there were three types of resistance
available to a doctor: to emigrate, if possible; to
engage in open resistance which would most likely
end in death, or to attempt passive resistance. Dr.
Romberg felt that his only option was to engage
in passive resistance, which entailed acquiescing to
orders but then misplacing them and delaying their
implementation. At the conclusion of the Doctors’
Trial, Dr. Romberg was acquitted.

At the end of the trial, many of the defendants
were convicted. Of the 23 defendants, seven were

Victor Brack on the first day of his testimony in his own
defense during the Doctors’ Trial.

convicted and sentenced to death; five were convicted and sentenced to life imprisonment;
four were convicted and received lesser prison terms; and seven were acquitted or freed.
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CASE STUDY 2: Law and Morality - The Justice Case’

As one of the 12 subsidiary trials conducted by the United States after the prosccution
of the major war criminals, “The Justice Case” was brought to trial in Nuremberg in
March 1947. There were 16 defendants, of whom six were judges in the Nazi era
and four were prosecutors. The remaining defendants were civil servants who had
been members of Reich Ministry of Justice and
“Maybe one chavacteristic of Gevmans is that & various courts,
they have a tendency to want to be pevfect. So
they also want to have o perfect legal system, & The defendants were charged with “judicial
and this is wheve it got horvibly wrong, when & murder and other atrocities committed by
the law tuvned out to be utterly nnjust.” destroying law and justice in Germany, and then
Dr. Christopher Safferting utilizing the empty forms of legal process for
{Hilter’s Courts 24:35) . L.
persecution, enslavement and extermination on
a vast scale.” Essentially, the defendants were
charged with the destruction of the German legal system and then using that broken
structure for the commission of atrocitics. The trial lasted over seven months.

The Nazis recognized early, while coming to power, that the law was a very powerful
instrument to get the German public to acquiesce in those early steps of the subversion
of constitutional safeguards. As detailed above, from 1933 through 1945, the Nazis,
through the laws, courts and judges, stripped Jews and other minorities of their legal
protections. The judges upheld and enforced Nazi laws that had been enacted pursuant
to the ideology of racial superiority.

When Judge Lothar Kreyssig discovered that inmates at a local mental hospital were
secretly being removed and killed, he publicly charged the Nazis with the systematic
extermination of mentally-and physically-impaired people, issued injunctions against the
euthanasia program and attempted to prosecute Nazi officers. Given his high profile,
Judge Kreyssig was “encouraged” to retire. Subsequently, however, even a high public
profile did not offer protection from the Nazis as they consolidated power. A Supreme
Court justice later spoke publicly about the Nazi betrayal of law. He was arrested and
exccuted in the Sachsenhausen concentration camp.

"This section draws upon the essay by Harry Reicher, “The Jurists’ Trial and Lessons for the Rule of Law,” in The Nuremberg Trials:
Iniernational Criminal {.aw Since 1945,
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For the most part, the judiciary became the willing instrument of Hitler’s terror. By
1945, the German courts had handed down over 50,000 death sentences. We will look
at the facts regarding two defendants in the Justice Case.

Franz Schlegelberger A civilian in the Justice Ministry, Franz Schlegelberger was
involved many times with concocting legal justifications for 8§ shootings of defendants
whose court sentences were deemed disapproved of by Hitler. For instance, in the

case of Markus Luftglass, an elderly 74 vear-old Jew
charged with stealing eggs, Schelgelberger provided
the justification and documentation necessary to
have Luftglass exccuted by the Gestapo after Hitler
disapproved of his two-and-a-half-year sentence.
The Tribunal focused on the fact that Schlegelberger
disregarded any legal judicial process in order to
fulfill the will of Hider, and thus contributed to the
destruction of judicial independence.

Oswald Rothaug The Rothaug case illustrates how
the empty structure of the German legal system was
used to commit atrocities. In a case before Rothaug,
the defendant, Leo Katzenberger, was charged with

The defendants in the dock at the Justice Case.

“racial pollution” based on an alleged relationship with an Aryan woman. There was
only one credible witness, Irene Seiler, the woman with whom he allegedly had the
relationship. She testified that he did not commit the crime. But Katzenberger was a
Jew and thus, Rothaug, true ro “judging like the Fiirher,” had to ensure Katzenberger
lost and was sentenced to death. So, Rothaug simply had Seiler charged with perjory
and by doing so reasoned that if she perjured herself in denying the crime, then the
crime had actually taken place. Then, since the charge of racial pollution did not
carry the penalty of death, Rothaug superimposed the crime of “public enemy” and
sentenced him under that crime. The Tribunal found that Rothaug had made his court
an instrument of terror and was an “evil and sadistic man.”

In their defense before the Tribunal, some defendants claimed they remained in their
positions to prevent the worst from happening. However, after hearing testimony from
138 witnesses and receiving 2,000 pieces of evidence, the Tribunal concluded that many
of the defendants had consciously participated in “a nationwide government organized
system of cruelty and injustice, in violation of the laws of war and of humanity.”
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Conclusion Of the 16 defendants in The Justice Case, ten were found guilty; four

were acquitted; one became ill and a mistrial was declared; and one committed suicide

before the trial. Of the ten convicted, four were sentenced to life imprisonment, and six
were sentenced to between five and ten years.

“Our Declaration of Independence talks nbous§
cevtain inalienable vights and among those vights B
are life, liberty and the pursuit of bappiness. B
That’s natunral law, it's not written anyplace.
The founding brothevs all believed that theve
were ceviain vights that people just bad as human
beings that they weve entitled to. And I think
that those sovts of principles, which ave principles
of movality, can be stuted other ways. Some people
say that these ave vights that come from God and
other peopie say that they ave inkevent from the
Jact that you ave a human being.”

Prof. Howard Glickstein
(Hilter’s Courts 26:15)

Franz Schlegelberger and Oswald Rothaug
were released from prison in 1950 and 1956,
respectively, and each man was awarded a
monthly pension and back pay. This [eniency
was typical of the Federal Republic of Germany
in the post-War ycars, which included the “re-
employment of Nazi-cra oflicials as judges,
prosecutors and civil servants.”
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CASE STUDY 3 - International Law

Nuremberg and its Progeny

The Nuremberg trials were a novel enterprise when they were held after World War IT. After
the last trial concluded in 1949, the Nuremberg trials became an example for later human
rights trials. This has been especially true during the past two decades, when a number of
tribunals have conducted war crimes trials in a number of different countries. The legacy
of the Nuremberg trials can be seen in the trial of Slobodan Milosevic, the former president
of Serbia; the trials in Rwanda following the Hutus’ genocide campaign in 1994 against the
Tutsis; and the trials of Saddam Hussein by an Iraqi Special Tribunal in 2005 and 2006.
More details about these trials and the tribunals that held them are below.

Slobodan Milosevic

Nearly half a century after World War 1T came to an official end, the International Criminal
Tribunal for the former Yugoslavia (“ICTY”) was formed by the United Nations. The
purposc of the ICTY was to investigate and prosecute individuals involved in committing
war crimes during the Balkan conflict of the 1990s. Located in The Hague, Netherlands,
the ICTY has a staff of judges, lawyers and prosecutors representing 81 nationalitics.
Slobodan Milosevic, who was elected president of Serbia in 1991 under the promise to
create a “Greater Serbia,” is the most well known individual who was indicted and placed
on trial by the ICTY!

Milosevic was indicted on 66 counts of crimes against humanity, genocide, and war crimes
committed during his government’s invasion of the Balkan states of Bosnia and Kosovo
in the early 1990s. Tens of thousands of Bosnian Muslims and Kosovians were murdered
during the wars, with some estimates for the entire war reaching 200,000 missing and /or
dead. After a trial that lasted over four years, Milosevic escaped the Tribunal’s verdict when
he died in his jail cell from poor health in 2006. His trial was only months from concluding
and was viewed by many as a success. Through the testimony of over 3,500 witnesses and
the admission of guilt and cooperation of Milosevic’s military officers, the Tribunal was
able to create a historical record and bring a sense of justice to the many thousands of
victims across the region.?

' www.itcv.arg
2 www.cnn.com/2006/WORT Yeurope/03/1 1/milosevic.trialf
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Rwanda

In 1994, after years of ethnic hostilities, extremist Hutus, with the help of some members
of the Rwandan government and military, began a campaign of systematic killings
(genocide) against the Tutsis, resulting in the murder of approximately 800,000 Tutsis

During 1994 genocide in Rwanda, 1D cards were death warrents for many Tutsi stopped
at checkpoints.

and moderate Hutus in only three months. The UN became involved in 1994 when it
joined forces with the Rwandan Government to form the International Criminal Tribunal
for Rwanda (“ICTR”).

Since its first indictment in 1995, the ICTR has convicted over 20 individuals for their
actions in Rwanda. These crimes include genocide, complicity in genocide, and crimes
against humanity, consisting of murder, rape, persecution, as well as other serious violations
of the Geneva Conventions of 1949. In December 2007, the ICTR sentenced Francois
Karera, a former Provincial Leader of Rwanda, to life in prison for crimes against humanity
in commanding several attacks against Tutsis in the 1994 genocide. The ICTR’s mandate
was scheduled to expire at the end of 2008, but there are cases awaiting trial and cases
in progress. Therefore, Rwanda is petitioning to take over the Tribunal’s cascload and
has waived the death penalty, improved detention facilities, and implemented significant
judicial reforms in preparation for that decision.?

3 www oloba pelicy.orgfintljustice/rwandaind him
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Saddam Hussein

Saddam Hussein was captured by US forces in 2003. There was no international
forum available for his trial since France and Russia said thar they would not authorize
an international tribunal, and the permanent International Criminal Court cannot
try any case based on events that occurred before July 1, 2002. The Iraqi legislature
created the Iragi Special Tribunal, which by its statutes and rules was to function as an
international domestic tribunal applying international law and rules but with Iraqi judges
and prosecutors. In July 2005, Hussein was formally charged with war crimes and crimes
against humanity for ordering the killing of 148 Shiites in the City of Dujail after a failed
attempt on his life.*

This trial was supposed to be a prelude to the much bigger second trial in which Hussein
was to be held accountable for the genocide of 180,000 Iraqi Kurds in connection with
his authorization to use poison gas in the 1980s against Kurdish towns and villages. But,
while this second trial was underway in 2006, Hussein was found gulty in November
in the Dujail case. A nine-judge appellate court affirmed the death sentence and he
- was taken to the gallows and hanged on December 30, 2006. Some argue that the
execution should have been deferred until the full extent of the former regime’s cruelty
and participation in genocide could be publicized m the second trial. Others argue that
his exccution was necessary given that the first Hussein trial was continually marred by
violence ~ including the murder of three defense attorneys — and became a rallying point
for Sunni militants in the war.®

* www.edition.enn.com/2005/WORLD/meast/ L0/ | Z/michael. scharf cnng/index hitml

® www nytimes.com/2006/1 1705/ warld/middieeast/O5cnd-saddant html
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Introduction: America and The Post World War Il Era

The case studies that follow focus on American experiences both directly after World War 11
and in the present time.

“..without vigilance on the pavt of our
lawyers and fudges, the men and women who
are chavged with the task of safeguavding the
rule of law, any nation is vulnevable to fear
and propaganda. . . .7

Is Dean Ratul’s warning well-founded? With our
Constitution and independent judiciary, it scems
unlikcly, even farfetched, that the United States
could be so vulnerable to fear and propaganda
Dean Lawrence Raful that we would deny our citizens basic rights.

Consider the following quotes:
* “For the enemy of the state, there is only one course in prosecution and
sentencing — unflinching severity and, if necessary, total annihilation.”

¢ “Their racial characteristics are such that we cannot understand or trust
even Citizen Jew,”

*  “When we are dealing with the Caucasian race we have methods that will test
the lovalty of them. But when we deal with the Jews, we are on an entirely
different field.”

The first quote was uttered by Roland Freisler, who was president of the People’s Court
in Germany during the Nazi cra.

The other two quotes were made by officials of the United States after the Japanesc attack
on Pearl Harbor on December 7, 1941, which brought the United States into World
War II. The only difference is that “Jew™ is substituted
for “Japancse.”

IHere are the original quotations:

*  “Their racial characteristics are such that we
cannot understand or trust even Citizen
[apanese.” Henry L. Stimson, United States
Secretary of War, 1942.

¢  “When we are dealing with the Caucasian race
we have methods that will test the loyalty of
them. But when we deal with the Japanese, : : :
we are on an entirely ditferent field.” California (People’s Court), gives the Nazi salute at the trial

) of conspirators in the July 1944 plot to kill Hitler,

Attorney General Earl Warren, 1942, (Warren  ynder Freisler's leadership, the court condemned
later became the chief justice of the United thousands of Germans to death. Berlin, Germany,
States Supreme Court, a position he held 1944. See note at end of Appendix I
from 1953 through 1969.)

Hitier’s Counts Sy G
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CASE STUDY: The American - Japanese Experience

Immediately after the atrack on Pcarl Harbor, the US Government froze assets,
raided homes and imposed curfews on Japanese Americans, including those who were
American citizens. In addition, President Roosevelr signed Executive Order 9066 on
Ecbruary 19,1942, authorizing the forced relocation of over 100,000 Japancse Americans,
over 60 percent of whom were American citizens. Despite no evidence that any Japanese
Americans were involved in spying or sabotage, the Order gave the military the power to
ban any Japanese person from a 60-mile wide coastal area stretching from Washington
State down through California and inland to Arizona. The stated purpose for the order
was for “protection against espionage and against sabotage.”!

Following Executive Order 9066, an Army notice was posted throughout California,
which read in part:

INSTRUCTIONS TO ALL PERSONS OF JAPANESE ANCESTRY
All Japanese persons, both alicn and non-alien,
will be evacuated from the above designated arca
by 12:00 o’clock noon Tuesday, April 7, 1942,

No Japanese person will be permitred to enter or
lcave the above described arca after 8:00 am
Thursday, April 2, 1942, without obtaining
special permission from the Provost Marshal...

These Japanese Americans were given a few days to gather

up their lives — pull their children out of school, quit “3

their jobs, sell their homes — before having to report for Woman pointing to a sign

assignment to internment camps that were manned by POrch “Japs Keep Moving, This Is A White Man's
. Neighborhood.”

armed guards and surrounded by barbed wire. They were

only allowed to bring with them what they could carry and then were sent to internment

! William R. Manchester, The Glory and the Dream (1974); Julie Des Jardins, The Gilder Lehrman Fastitute of American History, “From
Citizer to Enemy: The Tragedy of Japanese Internment,” Tssue Fourteen, Decesnber 2007,

Sce: www.historynow.org/12 2007/historian.kim
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camps away from the West Coast. The purpose of the camps was to isolate the Japanese
Americans so that they would not be able to collude with the enemy. Most of the Japanese
Americans remained in these camps for close to four years, until 19462

Just as we examined the actions of Germany’s judges during the Nazi era, we now consider
the judicial response to the government’s actions in the United States. The first case to
muake it to the Supreme Court was brought by Gordon Hirabyashi, who was a University
of Washington student and had been convicted of violating a curfew and relocation order.
In 1943, the Supreme Court decided that the application of curfews against Japanese-
Americans was constitutional when the nation was at war with the country from which
they originated.?

In 1944, the Court upheld the constitutionality of the forced relocation of Japanese-
Americans from the West Coast. Fred Korematsu was an American citizen, 22 years
old, when he refused to report for internment. The Court adopted the Government’s
arguments that disloyal Japanese could not be separated from loyal Japanese and that
there was no time for hearings and trials to determine who was loyal. Thus, the Court
wrote, because we were at war, and there was a serious risk to national security, “hardships
had to be endured.” Even with the broad powers given to the government, not a single
Japanese American however, was ever charged with espionage during World War 11.5

Eventually the United States Government not only recognized the error of its actions but
apologized for them as well. In 1976, President Gerald Ford said the internment was a
“national mistake” and “sad day in American history,” and in 1983, a unanimous federal
commission found that the internment policies were not justified by military necessity
and actually were the result of “rac[ial] prejudice, war hysteria and a failure of political
leadership.” In 1988, President Ronald Reagan authorized reparations of $20,000 to
each internment camp survivor.® The Hirabayashi and Korematsu convictions were
overturned by Federal Courts in 1987 and 1983 respectively.”

As you heard, the Nuremberg Laws reflected Nazi preoccupation with racial purity, and
in effect, Jews and other minorities underwent a civil death long before millions met their
physical death in the camps. Section 2 of The Reich Citizenship Law provided: “A Reich
Citizen is a subject of the State who is of German or related blood, who proves by his
conduct that he is willing and fit faithfully to serve the German people and Reich.”

I Hd.

3 Hirabayashi v. United States, 320 U.5. 81 (1943).

4 Korematsu v. United States, 323 U.S. 214 (1944). On the same day that it decided Korematsu case, the Court held that the government
could not continue to detain a citizen that the government admits is loyal and law-abiding. Ex Parte Endo 323 U.S. 283 (1944).

3 Nanette Dembitz, “Racial Discrimination and the Military Judgement: The Supreme Court’s Korematsu and Endo Decisions,” 45 Colum.
L. Rev. 175 (i945).

$John T. Woolley and Gerhard Peters, The American Presidency Project [online]. Santa Barbara, CA: University of California (hosted),
Gerhard Peters (database). hitp:/'www. presidency.ucsb.edu/wspid=5591; President Gerald R. Ford's Proclamation 4417, Confirming the
Termination of the Executive Order Authorizing Japanese-American Internment During World War II; 100th Congress, S. 1009.

7 Korematsu v, United States 584 F.Supp. 1406; New York Times, Fred Korematsu, 86, Dies; Lost Key Sujt on Internment, April 1, 2005,
www,ytimes.com/2005/04/01 mational/0 1 korematsuheenl,, hiipsfseattletmes.nwsource comyspecialfcentennial/june/photo/hirabayashi.himl
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CASE STUDY: LIFE AFTER SEPTEMBER 11, 2001:
THE WAR ON TERROR

Since September 11, 2001, when a number of al-Qaeda terrorists commandeered four
airplanes and attacked the United States on suicide missions, there has been a constant
debate over the appropriate balance between protecting national security and preserving
civil libertics. Much of the debate has focused on a law known as the Patriot Act, which
was enacted shortly after the attacks and re-authorized in 2006. In addition, there has
been substantial debate over the use of racial profiling as a tactic to deter and detect
potential terrorist threats.

The Patriot Act has many provisions and is a complicated law. It has been challenged
many times in court, sometimes with success. The government’s use of racial profiling
also has resulted in legal challenges. This section will discuss only a few of the issues
raised by the War on Terror after September 11 including:
¢ A brief summary of the Patriot Act
* Several legal challenges to the Act
* Highlights of the issues raised by the Act
1. the expansive use of the government’s powers
2. the potential threat to civil liberties
3. the role of lawyers and courts in resolving the conflict between security and
individual rights

This section takes a similar approach in discussing racial profiling. By now, certain aspects
of this discussion should be familiar.

The Patriot Act

The Patriot Act expanded the authority of law enforcement agencies for the stated
purpose of fighting terrorism in the United States and abroad. Among other things,
the Act increased the ability of law enforcement agencies to search telephone and
e-mail communications and medical, financial, and other records, cased restrictions on
foreign intelligence gathering within the United States, and enhanced the discretion of
law enforcement and immigration authoritics in detaining and deporting immigrants
suspected of terrorism-related acts.!

! USA Patriot Act; Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept and Qbstruct Terrarism Act of
2001, Pub. L. 107-36, Oct 26, 2001.
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For example, prior to the Patriot Act, in order to search a person’s home as part of a
criminal investigation, the government was required under the Fourth Amendment of
the Constitution to demonstrate “probable cause™ that an individual had committed a
crime to a “detached and neutral magistrate.” The Patriot Act reduced that burden in
certain cases. As long as the government is able to show that the individual may be an
agent of a foreign government, the government does not have to show “probable cause”
in gathering evidence for a criminal investigation. 2

There have been lower court rulings in which provisions of the Patriot Act — specifically
its relaxation of the probable cause requirement — have been held unconstitutional.? In
September 2007 a federal judge in Oregon held that two provisions of the Patriot Act were
unconstitutional.* The court stared that a “difficult balance must be struck in a manner
that preserves the peace and security of our nation while at the same time preserving the
constitutional rights and civil liberties of all Americans.”?

The case involved Brandon Mayfield, a lawyer mistakenly arrested and jailed for two
weeks after he was linked by the FBI to the terrorist attacks in Spain in March 2004 in
which 191 persons were killed by a series of bombings on commuter trains. Mayfield
was a Muslim convert and a lawyer who had represented several defendants in terrorism-
related cases. Despite the facts that he did not have a passport, had not been out of the
country since the early 1990s, and the Spanish National Police had determined that his
fingerprints were not present on a bag of detonators found after the attack, Mayfield
was taken into custody. In addition, the FBI used its powers under the Patriot Act to
secretly search Mayfield’s house and office, tape his telephone conversations, and copy
his computer files.®

The court in Mayfield’s case held that the provisions concerning electronic surveillance
and physical searches violate the Constitution because they “permit the executive branch
of government to conduct surveillance and searches of American citizens without
satisfying the probable cause requirement of the Fourth Amendment.”” (The United
States Government subscquently apologized to Mayficld and paid him and his family
$2 million.?) However, the majority of courts have held that thesc same provisions are
reasonable and that the Patriot Act does not violate the probable cause requirement of
the Fourth Amendment.®

Racial Profiling

After September 11, 2001, the government began a “massive” investigation to identify
and apprehend those responsible for the atracks. In October 2001, as part of that
effort, the government detained and secretly arrested more than 1,000 Middle Eastern,

2 Mayfield v. U.S., 504 F.Supp.2d 1023, 1036 (D. Or. 2007).

* Mayfield v. U.S., 504 F.Supp-2d 1023; sec also Doe v. Gonzales, 500 F. Supp.2d 379 (S.D.N.Y. 2007} (invalidating certain nondisclosure
provisions of the Patriot Act as unconstitutional under the First Amendment). But see U.S. v. Mubayyid 521 FESupp.2d 125 (D. Mass 2007);
In re Sealed Case 310 F3d 717 (For.Intel.Surv.Rev. 2002).

4 50 U.5.C. §8 1804, 1823 as amended by the Patriat Act; Mayfield v. U.S., 504 F.Supp.2d 1023, 1042-43 {D. Or. 2007).

® Mayfietd v. U.S.. 504 FSupp.2d at 1036,

%1d. at 1033.
7 Mayfield v. U.S.. 504 F.Supp.2d at 1039,
5 See www.washj wp- I g I

www washingionpost.com/wp-dyn/content/article/2006/ | /29/AR2006 E 12901 179, html
® See, e.g , United States v. Wen, 477 F.3d 896 (7% Cir. 2007); Tn e Sealed Case, 310 F32 717 (For.Intel. Surv.Rev. 2002); U.S. v. Mubayyid,
521 F.Supp.2d 125 {D. Mass 2007).
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South Asian and Muslim immigrants.!® Numerous newspapers and congressmen asked
the Government to release information about the individuals who had been detained,
specifically asking for the names of the detainees and the reasons for their detention, The
lawsuit was concerned with what appeared to be the governmental use of racial profiling
— the impermissible use of race, religion, ethnicity, or national origin in deciding who to
investigate. The Government refused, saying that the release of the information would
compromise national security."’

In December of 2001, a number of public interest groups sued the Department of Justice
seeking the release of this information under a law known as the Freedom of Information
Act.? Tn response to the lawsuit, the Department of Justice contended that disclosure
of this information would interfere with its investigation. The district court found some
merit in the arguments made by each side. It ruled
that information relating to the dates and locations
of the arrests could be withheld but required the
government to disclose the names of the detainees
and their lawyers.1?

The government appealed this decision and won.
The D.C. Circuit Court of Appcals set aside the
district court decision requiring the disclosure of
certain information and permitted the government
to continue to withhold names and information
regarding hundreds of Muslim immigrants rounded
up after the September 11 attacks.™ The court A protestor makes her views known about the
stated that “The need for deference [to the Justice Fatriot Act.

Department] in this case is just as strong as in carlier cases. America faces an enemy just :
as real as its former Cold War foes, with capabilities beyond the capacity of the judiciary 5
to explore.”® The court elaborated:

A complete list of names informing terrorists of every suspect
detained by the government at any point during the September 11
investigation would give terrorist organizations a composite picture
of the government investigation, and since these organizations
would generally know the activities and locations of its members
on or about September 11, disclosure would inform terrorists of
both the substantive and geographic focus of the investigation.
Moreover, disclosure would inform terrorists which of their
members were compromised by the investigation, and which
were not.!®

' Center for Nat. Sec. Studies v. U.S. Dept. of Justice, 215 E.Supp.2d 94, 96 - 97 (D.D.C. 2002), rev'd, 331 E3d 918 (C.A.D.C. 2003).
g,
214,
*1d. ac 13,
'+ Center for Nat. Sec. Studies v. U.S. Dept. of Justice, 331 E3d 918 (C.A.D.C. 2003).
15
Td. at 928,
& 1d.

.
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Subsequently, the Supreme Court declined an opportunity to review this decision of the
court of appeals.'”

Around the same time that the D.C. Circuit issued its decision in June 2003, the Justice
Department’s Office of the Inspector General (OIG) reported that 762 of the individuals
who were taken into custody by the government after September 11 were held for months
even though the government concluded that they were not connected to terrorism. The
report stated that the average length of time from the arrest of'a September 11 detainee
to clearance by FBI Headquarters was 80 days and that for more than a quarter of the
762 detainees the clearance investigations took longer than 3 months.'

Judge Richard A. Posner argues that although a nation such as the Untied States may be
criticized in retrospect for overreacting to dangers that it faces, the greater risk is often
initially underestimating the danger posed by a potential threat, such as a hostile nation or
a group of terrorists. He cites tragic events such as the attack on Pearl Harbor in 1941 and
the al-Qaeda attack on September 11, 2001, as examples of security risks underestimated
by the United States. Posner argues that although we now know, with the benefic of
hindsight, that the internment of Japanese-Americans did not shorten World War 11, we
did not know that at the time. He then asks if the government did not know that its
internment policy would not help in its efforts to win the war, “shouldn’t the Army have
erred on the side of caution as it did?”"® Judge Posner’s reasoning can be applied to
support the Patriot Act’s restriction of civil liberties and the government’s use of racial
profiling in its efforts to apprehend the terrorists who planned the September 11 attacks.

17 Center for Nat, Sec. Studies v. U.S. Dept. of Justice, 540 U.S. 1104 (2004).

1% Office of the Inspector General Report, “The September 11 Detainees: A Review of the Treatment of Aliens Held on Immigration Charges
in Connection with the Investigation of the September 11 Attacks,” (June 2003). www,usdoj.gov/oig/special/0306/index itm; Statement of
Glenn A. Fine, Inspector General, 11.8. Department of Justice, before the Senate Commitiee on the Judiciary concerning “Detainees” June
15,2005, www, j.gov/oigitestimony/0506b. him.

19 Richard A, Posner, “The Truth About Qur Liberties,” The Responsive Community. vol. 12. Summer 2002.
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| Anti-Jewish Legislation

The following list (from the Hitler’s Courts documentary atr 12:54) includes some of
the anti-Jewish Legislation and limitations set by the Nazis to diminish Jewish activity
in society beginning in 1933. The Nuremberg Laws, which eliminated citizenship and
other rights of German Jews, were among these laws.

1933

1935

1937

1938

1939

1940

1941

Law to Restore Professional Bureaucracy
Law to Revoke German Citizenship from Jews

Law for the Protection of German Blood and German honor
Law Prohibiting Mixed Marriages

Secret directive:  Protective custody for all “defilers of race”

Ordinance forbidding Jews to practice medicine

Law requiring Jews to change their family names

Ordinance forbidding Jews to practice law

Ordinance for excluding Jews from German economy

Ordinance forbidding Jews from participating in all cultural functions
Jewish children barred from attending school

Ordinance requiring sale of all Jewish businesses

- Directive pertaining to “settlement of the Gypsy question”

Confiscation of all radios
Directive requiring Jews to wear the yellow star

Declaration of Re-Germanizing of Lost German Blood

Fiihrer Decree for Police Protections of Newly Occupied Eastern
Territories

Decree for the Implementation of the Law of Family and
First Names of Jews

Decree for the Protection of the People and State

Decree on Passports of Jews

Reich Decree on the Appearance of Jews in Public

Decree on the Identification of Jews

Decree on the use of Public Transportation by Jews

Reich Citizen Law

Decree of the Exclusion of Jewish from the Press and Radio
Decree on the Exclusion of Jews
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Il The First Trial at Nuremberg:
The defendants, the charges, the verdicts and the punishments

Count One: Conspiracy to Wage Aggressive War
This count helped address the crimes committed before the war began, showing a plan to commit crimes

during the war.

Count Two: Waging Aggressive War, or “Crimes Against Peace”

Included “the planning, preparation, initiation, and waging of wars of aggression, which were also wars in
violation of international treatics, agreements, and assurances.”

Count Three: War Crimes

These were the more “traditional” violations of the laws of war including mistreatment of prisoners of
war, slave labor, and use of outlawed weapons.

Count Four: Crimes Against Humanity
This count involved the actions in concentration camps and other atrocities.

DEFENDANT

INDICTED ON

IN THE END

Doenitz, Karl

German admiral who would
eventuatly command the

entire navy. Chosen by Hitler
to succeed him as Fiihrer.
Negotiated surrender following
Hitler's suicide.

Counts [, II and III

Guilty on Counts II and I1I

Served a 10 year sentence. Died
in 1980.

Frank, Hans

1 Governor-general of Nazi-
occupied Poland, called the "Jew
butcher of Cracow."

Counts I, ITT and IV

Guilty on I1I and IV

Hanged in Nuremberg on
Oct. 16, 1946.

Frick, Wilhelm
Minister of the Interior

Counts I, I, 11T and IV

Guilty on IT, IIT and IV

Frick stated, "Hanging--I didn't
expect anything different . . .
Well, I hope they get it over
with fast." {10/1 /46) Frick was
hanged on Oct. 16, 1946.

Fritzsche, Hans

Head of the Radio Division, one
of 12 departments in Goebbels’
Propaganda Ministry.

Counts I, IIT and IV

Guilty of no counts

Fritzsche was acquitted by the
IMT. Fritzsche stated, "I am
entirely overwhelmed--to be set
free right here, not even to be
sent back to Russia, That was
more than T hoped for." He
was later tried and convicted by
a German court, then freed in

1950. He died in 1953.
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Funk, Walther
Minister of Economics

Counts I, 11, III and IV

Guiley on counts 11, I and IV

Funk was sentenced to life
imprisonment by the IMT. He
was released in 1957 because of
poor health and died in 1959,

Goering, Hermann
Reichsmarschall and Lufiwaffe
{(Air Force) Chief, President of
Reichstag; Director of the "Four
Year Plan"

Counts I, I, 11T and IV

Guilty on counts I, 11, ITI and IV

Goering committed suicide on
the day before his scheduled
hanging by taking a cyanide pill
that was smuggled into his cell.
Goering wrote in his suicide
note, "I would have no objectdon
to gerting shot,” but he thought
hanging was inappropriate for a
man: of his position.

Hess, Rudolf
Deputy to the Fithrer and Nazi
Party Leader

Counts I, I, II1 and IV

Guilty on counts I and I1

Hess was sentenced to life in
prison. He remained in Spandan
prison {for many years as its only
prisoner) until he committed
suicide in 1987 at age 93.

Jodl, Alfred
Chief of Operations for the
German High Command

Counts I, II, IH and IV

Guilty on counts 1, II, ITI and IV

JodI was hanged in Nuremberg
on Oct. 16, 1946. Critics have
called Jodl's death sentence

harsh in relation to the sentences
received by other German officers
of similar rank.

Kaltenbrunner, Ernst

Chief of RSHA (an organization
which includes offices of the
Gestapo, the SD, and the
Criminal Police) and Chief of
Sccurity Police

Counts I, IIT and IV

Guilty on counts ITT and IV

Kaltenbrunner was hanged on
Oct. 16, 1946 in Nuremberg,.

Keitel, Wilhelm
Chief of Staff of the German
High Command

Counts I, IL, III and IV

Guilty on counts I, 11, 111 and IV

Keitel was hanged in Nuremberg
on October 16, 1946.

Raeder, Erich
Commander in Chief of the
German Navy

Counts 1, IT and TIT

Guilty on counts I, IT and ITI

Raeder was sentenced to life in
prison. He served nine years
before his release in 1955, He
died in 1960 at age 84.

Rosenberg, Alfred

Chief Nazi Philosopher and
Reichminister for the Eastern
Occupied Territories

Counts I, IT, IIT and IV

Guilty on counts I, I1, IIT and TV

Rosenberg was hanged on
October 16, 1946.
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Sauckel, Fritz
Chief of Slave Labor Recruitment

Counts I, IT, IIT and IV

Guilty on counts I and IV

Sauckel was hanged on October
16, 1946.

Schacht, Hjalmar

Reichsbank President and
Minister of Economics before the
War

Counts I and I

Not guilty on any counts

Schacht was found not guilty.
Schacht was later convicted by
a German court and sentenced
to eight years. He was freed in
1950. He died in 1970 at age
93.

Seyss-Inquart, Arthur
Austrian Chancellor, then Reich
Commissioner for the
Netherlands

Counts I, IE, IIT and IV

Guilty on counts 11, ITE, and IV

Seyss-Inquart was hanged on
October 16, 1946.

Speer, Albert
Reichminister of Armaments and
Munitions

Counts I, II, III and IV

Guilty on counts III and IV

Speer served his 20-year
sentence. He wrote two books
about his life. He died in 1981
at age 76.

Streicher, Julius
Anti-Semitic Editor of
Der Sturmer

Counts I and IV

Guilty on count IV

Streicher was hanged on Qciober

16, 1946.

von Neurath, Konstantin
Minister of Foreign Affairs (until
1938}, then Reich Protecror for
Bohemia and Moravia

Counts I, II, IIf and IV

Guilty on counts 1, IT, TIT, TV

Von Neurath was sentenced to 15
years in prison. He was released
because of poor health in 1954
and died two years later.

von Papen, Franz

Reich Chancellor prior to Hitler,
Vice Chancetlor under Hitler,
Ambassador to Turkey

Counts [ and II

Not guilty on any counts.

Von Papen was acquitted.

von Ribbentrop, Joachim
Foreign Minister

Counts [, II, IIT and TV

Guilty on counts I, I, ITE and IV

Von Rippentrop was hanged on
QOctober 16, 1946.

von Schirach, Baldur
Hitler Youth Leader

Counts [ and IV

Guilty on count [V

Von Schirach was sentenced

to 20 years in prison. He was
released from Spandau Prison in
1966. He died in 1974 ar age
67.

* Martin Bormann was an original defendant, indicted on counts I, IIT and 1V. He was a member of the Staff

of the Supreme Command of the SA from 1928-30. He was also involved in the Aid Fund of the Party and was
Reichsleiter from 1933-45. Throughout his career he became Chief of Staff in the Office of the Fiihrer’s Deputy,
Head of the Party Chancellery, Secretary to the Fithrer as well as head of the Volkssturm and a General in the SS.
He was tried in absenda and is not listed in the charr. His lawyers argued he was deceased, but no evidence was
conclusive. Had he ever been found alive, his sentence could have been mitigated through the presentation of
additional evidence. Bormann was found guilty on counts III and FV. His sentence was death by hanging.
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Il The Judges’ Trial

The Charges

Count One': Common design and conspiracy to commit war crimes and crimes against humanity.

Count Two: War crimes “involving the commission of atrocities and offenses against persons and
property,” including the use of “irregular courts superimposed upon the regular court system” in order
to create “a reign of terror to suppress political opposition to the Nazi regime.”

Count Three: Crimes against humanity, which included “subjectfing] certain German civilians, and
nationals of occupied countries[,] to discriminatory and special penal laws and trials, and denied them all

semblance of judicial process.”

Count Four: Membership in criminal organizations.

DEFENDANT INDICTED ON THE VERDICT AND
THE PENALTY
Altstoetter, Josef Counts I, IL, III and IV Guiley on count IV

Chief of the Civil Law and
Procedure Division (Abteilung VI)
of the Reich Minjstry of Instice
Barnickel, Paul Counts I, IT, 11T Not guilty on all counts

5 year sentence

Senior Public Prosecutor of the
People’s Court
Cuhorst, Hermann Counts I, T1, 111 and IV Not guilty on all counts

| Chief Justice of Special Court
(Sondergericht) and other positions
Engert, Karl Counts I, I, IIl and IV Mistrial due ro illness

Chief of Penal Administration
Division and of the secret Inmate
Transfer Division (Abteilung XV)
of the Riech Ministry of Justice and
other positions

Joel, Guenther Counts I, I, IIT and IV Guilty on counts I, III and IV

Legal ;?dwser to R.c1ch erlustcr 10 year sentence
of Justice concerning criminal
prosecutions and other positions

Kiemm, Herbert

State Secretary of the Reich Ministry Life imprisonment
of Justice; Director of the Legal
Education and Training Division
in the Ministry of Justice and other
positions

Lautz, Ernst Counts I, I1, I Guilty on counts II and III

Counts I, II, 11T Guilty on counts IT and IT1

Chief Public Prosecutor of the

10 year sent
People's Court year sentence

! Count 1 was dropped after the Tribunal declared the charge to be outside of its jurisdiction. The Tribunal stated that it “has ro jurisdiction
to {ry any defendant for the crime of conspiracy as & separate substantive offense” but added that “there are allegaticns in count one of the
indictment which constitute charges of direct commission of war crimes and crimes against homanity.” Therefore the Tribunal removed the
conspiracy charge from count one and did not reach a decision on guilt or innocence on that charge for any of the defendants.
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Mettgenberg, Wolfgang Counts I, TI, 1 Guilty on counts IT and 111
Representative of the Chief of

the Criminal Legisfation and _ 10 year sentence
Administration Division of the

Ministry of Tustice

Nebelung, Guenther Counnts I, 11, HY and IV Not guilty on all counts

Chief Justice of the Fourth Senate
of the People's Courr and other
positions

Oeschey, Rudolf Counts I, II, Il and IV Guilty on counts [II and IV

Judge of the Special Court in
Nuremberg and successor to the
defendant Rothaug as Chief Justice
of the same court and other positions

Life imprisonment

Petersen, Hans Counts I, IT, TII Not guilty on all counts
Lay Judge of the First Senate of the
People’s Court; Lay Judge of the
Special Senate of the People’s Court;
and Obergruppenfuchrer in the SA

Rothaug, Oswald Counts I, IT, IIT and IV Guilty on count ITI

Senior Public Prosecutor of the
People's Court; formerly Chief
Justice of the Special Courtin
Nuremberg; member of the
Leadership Corps of the Nazi Party
at Gau executive level

Life imprisonment

Rothenberger, Curt Counss I, 11, 11T Guilty on counts IT and IIT

State Secretary of the Reich
Ministry of Justice and other
positions

7 year sentence

Schlegelberger, Franz Counrs I, I, TII Guilty on counts IT and 111
State Secretary; Acting Reich

.. . Life imprisonment
Minister of Justice P

Von Ammon, Withelm Counts I, I, IT1 Guiley on counts IT and III

Ministerial Counsellor of

the Criminal Legislation and
Administration Division of the
Reich Ministry of Justice

10 year sentence

Westphal, Carl Counts I, IT, I1I Committed suicide after the
Ministerial Counsellor of the indictment but before the trial.
Criminal Legislation and

Administradon Division of the Reich
Ministry of Tustice

Roland Freisler, who is mentioned several times on the DVD, is not included in this chart because he
died prior to the trial. Freisler was a prominent and notorious Nazi German judge. He became State
Secretary of Adolf Hitler’s Reich Ministry of Justice and President of the Volksgerichishof (“People’s
Court™), a court established to try individuals accused of committing political offenses against Adolf
Hitler’s regime. Freisler chaired the First Senate of the People’s Court, acting as judge, jury and
prosecutor. The number of death sentences rose sharply under Freisler’s leadership. Freisler was killed
during an Allied air raid on Berlin on February 3, 1945,

Sources: www.mazal.ore /archive /nmt /03 /NMT03-T0015 htm
See also www.law.umke.edu /facult /projects /frrial /nuremberg Zalstoctter.him
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IV Biographies

Michacl Bazyler
is Professor of Law and The “1939” Club Law Scholar in Holocaust and Human Rights Studies at
Chapman University School of Law. He is also a research fellow at the Holocaust Education Frust in
London and the holder of previous fellowships at Harvard Law School and the United States Holocaust
Memorial Museum in Washington, D.C. Professor Bazyler is the author of Helocaust Justice: The Battle
for Restitution itn Amevica’s Comuris.

Max Friedlaender

(1873-1956) was a prominent attorney in Munich and a nationally recognized authority on legal

ethics. With his brother Adolf, a judge in Limburg on the Lahn, he co-anthored two widely used refer-
ence works ~ one on the laws governing atrorneys, the other on the laws governing attorneys’ fees — and
also published over 1000 articles on legal ethics, attorneys’ fees, and civil law in various law journals.
Friedlacnder was arrested on Kristallnachr and released in the general confusion; with the help of a
nephew living in Switzerland, he was able to secure 2 Swiss visa within 24 hours and thus was able to
escape the fate of so many of his Jewish colleagues in Munich: incarceration in the Dachan concentration
camp. After a few months in Switzerland, Friedlacnder spent the rest of his life in England.

Howard Glickstein

is Dean Emeritus and Professor of Law at Touro Law Center. Dean Emeritus Glickstein worked at

a New York law firm, the Department of Justice, and the U.S. Commission on Civil Righes before
entering the academic world. Before he became the dean of Touro Law Center in 1986, Dean Emeritus
Glickstein held faculty and administrative positions at Notre Dame Law School, Howard University Law
School, and the University of Bridgeport Law School.

Justice Robert Jackson
(1892-1954) was the United States Attorney General in 1940-41 and served as an Associate Justice of
the United States Supreme Court from 1941 until his death in 1954. During 1945-46, Justice Jackson
played a principal role in establishing the International Military Tribunal in Nuremberg and served as
Chief of Counsel for the United States during the first trial at Nuremberg,

Lawrence Raful

is Dean and Professor of Law at Touro Law Center. Before he became the dean of Touro Law Center
in 2004, Dean Raful was the Dean of Creighton School of Law in Omaha, Nebraska, where he taught
Comparative Law, Legal History, Professional Responsibility, and Elder Law.

Christoph J.M. Safferling
is Assistant Professor in the Institute for Criminal Law, Criminal Procedure and Criminology in the Law
Faculty of the Friedrich-Alexander-Universitat, Erlangen-Nurnberg in Germany. He has been involved
as a legal advisor to the clatmants in several class action proceedings concerning compensation for forced
labor during the Nazi regime.

The Honorable Sol Wachtler

was appointed to New York Supreme Court in 1968 and elected to the New York State Court of
Appeals in 1972, In 1985, he was appointed Chief Judge of the State of New York and the Court of
Appeals, positions in which he served until 1993. Judge Wachder is currently an Adjunct Professor of
Constitutional Law at Touro Law Center.
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V Holocaust Terms

These terms have been gathered from:

The United States Holocaust Memorial Museum, Holocaust Encvclopedia; Yad Vashem, The Holocanst
Martyrs’ and Heroes” Remembrance Authority; Resource Center; the Merriam-Webster Dictionary and,
Joshua M, Greene and Shiva Kumar, Hitler’s Conrts. The Betraval of the Rule of Law in Nazi Germany.

Anti-Jewish boycott
On April 1, after the Nazis came to power in 1933, the Nazi leadership staged an economic
boycott against the Jews of Germany. In that year about 600,000 Jews lived in Germany which
equaled less than one percent of the total population. More than 100,600 German Jews had
served in the German army during World War I with many decorated for bravery.

On the day of the boycott, The SA (Brownshirts) stood menacingly in front of Jewish-owned
department storcs and retail cstablishments and the offices of professionals, such as doctors and
lawyers. The Star of David was painted in yellow and black across thousands of doors and
windows, with accompanying antisemetic slogans and acts of violence against individual Jews and
Jewish property. Although the national boycott operation lasted only one day, it marked the
beginning of a nationwide campaign by the Nazi party against the entire German Jewish
population.

Antisemitism
Prejudice against or hatred of Jews. Antisemitism and the persecution of Jews represented a
central tenet of Nazi ideology. In their 25-point Party Program, published in 1920, Nazi party
members publicly declared their intention to segregate Jews from “Aryan” society and to
abrogate Jews’ political, legal, and civil rights.

The Holocaust, the state-sponsored persecution and murder of European Jews by Nazi Germany
and its collaborators between 1933 and 1945, is history’s most extreme example of antisemitism.

Blood purge
The Nighe of the Long Knives was a purge that took place in Nazi Germany between June 30
and July 2, 1934, when the Nazi regime executed at least 85 people for political reasons. Most
of those killed were members of the “Storm Battalion™ (SA), a Nazi paramilitary organization.
Adolph Hitler moved against the SA and its leader, Ernst Rohim, because he saw the
independence of the SA and the penchant of its members for street violence as a direct threat to
his power.

Book burnings
On May 10, 1933, university students joining the Nazi propaganda efforts to “purify” Germany
in the arts and cultural organizations, burned upwards of 25,000 volumes of “un-German™
books. That night students marched in torchlight parades “against the un-German spirit.”
The scripted rirvals called for high Nazi officials, professors, rectors, and student leaders to
address the participants and spectators. At the meeting places, students threw the pillaged
and unwanted books into bonfires with great joyous ceremony, band-playing, songs, “fire oaths,”
and incantations to promote “Aryan” cultur¢ and suppress other forms of artistic production.

Brownshirts
In 1921 Adolph Hitler formed his own private army called the Sturm Abteilung (Storm Section).
The SA (also known as storm troopers or brownshirts) was instructed to disrupt the meetings of
political opponents and to protect Hitler from revenge attacks. SA men were often called
“brownshirts,” for the color of their uniforms and to distingnish them from the Schutzstaffel
(588), who wore black and brown uniforms.

The SA grew in power and size and eventually cutnumbered SS, Gestapo and regular army.
Hitler became concerned about their size, radical nature and loyalty and ordered the arrest and
subsequent execution of its leadership during the Blood Purge (sce above).
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The SA remained active until the end of the war, bur its significant action after 1934 was
Kristallnacht, when all $5 and SA units were activated to riot against Jews, destroying Jewish
businesses and synagogues.

Concentration camp
The term concentration camyp refers to a camp in which people are detained or confined, usually
under harsh conditions and without regard to legal norms of arrest and imprisonment that are
acceptable in a constitutional democracy.

In Nazi Germany between 1933 and 1945, concentration camps were an integral feature of the
regime. The Nazis used the camps to incarcerate real and perceived political opponents of Nazi
policy, and to gather mass numbers of Jews.

Democracy
A government in which the supreme power is vested in the people and exercised by them directly
or indirectly through a system of representation usually involving periodically held free elections.

Dictatorship

A dictatorship is an autocratic form of government in which the government is ruled by a
dictator.

Eichmann, Adolph
Adolph Eichmann headed the Gestapo Department for Jewish Affairs, serving as a self-
proclaimed “Jewish specialist’, and was the man responsible for keeping the trains rolling from
all over Europe to exterminiation camps during the Final Solution. Eichmann escaped to
Argentina following the surrender of Nazi Germany in May of 1945, He lived under an assumed
name for ten years until Isracli secret agents abducted him on May 11, 1960. Eichmann went
on trial in Jerusalem for crimes against the Jewish people, crimes against humanity and war
crimes. During the four months of the trial over 100 witnesses testified against him. Eichmann
was found guilty on all counts and sentenced to death. He was hanged on May 31, 1962.

Einsatzgruppen (German for “task forces” or “intervention groups™)
Paramilitary groups operated by the $S before and during World War IL. Their principal task,
according to their own records, was the annihiladon of the Jews, Sinti and Roma, and political
commissars. Documentation at the Nuremberg trials established that the Einsatzgruppen were
responsible for killing at least one million people.

Enabling Act
Passage of the Enabling Act on March 23, 1933, was a major step through which the Nazis
obtained dictatorial powers using largely legal means. With the passage of the Enabling Act, the
German parliament (Reichstag) effectively surrendered its authority to the Nazis by transferring
legislative power, the ability to enact laws without the participation of the Reichstag, to Hitler’s
cabinet. By mid-July, the Nazi party was the only political party left in Germany.

Euthanasia program
The Nazi enthanasia program sought to climinate “unwaorthy life” and at first focused on
newborns and very young children by requiring doctors to register children up to age three
who showed symptoms of mental retardation, physical deformity, or other symptoms included
on a questionnaire from the Reich Health Ministry. The Nazi euthanasia program quickly
expanded to include older disabled children and adults.

Extermination camps
Following the Nazi plan to annihilate the Jewish people {called The Final Solution) the Nazis
established extermination camps in Poland which were designed for efficient mass murder. Six
such camps were built.
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Final Solution
The “Final Sohation” was the culmination of many years of evolving Nazi policy.
It was the code name for the Nazis® plan to solve the “Jewish question” by engaging in the
systematic murder of the European Jewish population. 'The term was coined by Adolph
Eichmann and the implementation of the “Final Solution™ resulted in the most deadly phase of
the Holocaust.

Mass killings of over one million Jews occurred before the plans of the Final Solution were fully
implemented in 1942, but it was only with the deciston to eradicate the entire Jewish population
that the extermination ¢amps were built and industrialized mass slaughter of Jews began in
earnest.

Freisler, Roland
Roland Freisler (October 30, 1893 — February 3, 1945) was a prominent and notoricus Nazi
German judge. He became State Secretary of Adolf Hitler’s Reich Ministry of Justice and
President of the Volksgerichtshof (“People’s Court™), a court set up outside constitutional
authority to try those accused of political offenses against Adolf Hitler’s dictatorial regime.
Freisler chaired the First Senate of the People’s Court, and acted as judge, jury and prosecution
embodied into one man.

Fihrer
Fithrer is a noun meaning “leader” in the German language. Fihrer was the title granted
by Chancellor Hitler 1o limself by the Enabling Law, which gave him supreme power in the
German Reichstag (Parliament), following the death of the President Panl von Hindenburg
in 1934. The new pesition unificd the offices of State /Party leader (Germany becoming a one-
party state at this point) and Chancellor, formally making Hitler Germany’s Head of State as well
as Head of Government respectively; and in practice, the dictator of the Nazi Third Reich.

Gestapo
The Gestapo {acronym of Geheime Staarspolizci) was the official Sceret State Police of the Third
Reich and served as Hitler’s main instrument of torture and terror, 'The Gestapo was established
prior to the Nazi rise to power and through a series of laws passed, had the power to impose
“protective custody” on whomever it liked. This meant that if a person was arrested by the
Gestapo, they would lose all civil rights and were no longer protected by the law. Legally, the
Gestapo had free reign to do whatever it wanted 1o its victims, including sending them to
concentration camps and determining whether they would live or die there and by what method.

Goering, Hermann
Hermann Goering (1893-1946) was the highcest-ranking Nazi official tricd at Nuremberg,
After Hitler’s appointment as Chancellor of Germany in 1933, Goering took on many positions
of power and leadership within the Nazi state: Commander in Chief of the Lufiwaffe (German
Air Force), Director of the Four Year Plan in the German economy, and, at the outbreak of war
in Europe, Hitler’s acknowledged successor. It was Goering who ordered Security Police chief
Reinhard Heydrich to organize and coordinate a “total solution” to the “Jewish question.”

The International Military Tribunal charged Goering on all four counts (crimes against peace,
war crimes, erimes against humanity, and conspiracy to commit crimes against peace, war crimes,
and crimes against humanity). He was convicted and sentenced to death. On the eve of his
scheduled execution, he committed suicide in his prison cell.

Heydrich, Reinhard
Reinhard Heydrich (1904-1942), Nazi SS leader who was the leading planner in the planning
and execution of the “Final Solution.” Heydrich served as head of the Nazi Security Police
(SIPO), the Security Service (SD), and the Reich Security Main Office.
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Czech resistance fighters attacked Heydrich in an ambush near Prague. He died of his wounds
on june 4, 1942. Five days later, the Germans retaliated by burning the Czech village of Lidice
to the ground and killing all of its men. Aktion Reinhard, which was the operation for the mass
murder of the Jews of Poland, was named for Heydrich.

Himmler, Heinrich

Heinrich Himmler (1900-1945) was the Reich Leader of cthe 85 of the Nazi party from 1929
until 1945, the Chief of German Police, as well as one of Hitler’s main advisors. Himmler
presided over a vast ideological and bureaucratic empire that defined him as the second most
powerful man in Germany during World War II. Given overall responsibility for the securiry of
the Nazt empire, Himmler was the key and sentor Nazi official responsible for conceiving and
overseeing implementation of the so-called Final Solution, the Nazi plan to murder the Jews of
Europe.

Hitler, Adolf

Adoiph Hider (April 20, 1889 —~ April 30, 1945) was a German politician who became the
leader of the Narional Socialist German Workers Party and was appointed as the Chancellor of
Germany in 1933, After the death of President Paul von Hindenburg in 1934, Hitler declared
himself Fiithrer, combining the offices of President and Chancellor into one using the power
vested in him by the Enabling Act, and he remained a totalitarian ruler until his suicide in 1945.

Kristallnacht

Kristallnacht - literally, “Night of Crystal™ - is usually referred to as the “Night of Broken Glass.”
It is the name given to the violent anti-Jewish pogrom of November 9 and 10, 1938. The
Germans officially explained Kristallnacht as a spontancous outburst of public rage but it was
instigared primarily by Nazi party officals and the SA (Brownshirts}, and occurred throughout
Germany (including annexed Austria and the Sudetenland region of Czechoslovakia).

Jewish homes along with 8,000 Jewish shops were ransacked in numerous German cities, towns
and villages, as civilians and both the SA and the SS destroyed buildings with sledgehammers,
lcaving the strects covered in shards of glass from broken windows. Jews were beaten to death;
30,000 Jewish men were taken to concentration camps; and 1,668 synagogues ransacked, with
267 set on fire.

Mischlinge

Nazi

Mischlinge (“crossbreed” in German) was the German term used during the Third Reich era in
the German Empire to denote persons decmed to have partial Jewish ancestry.

As defined by the Nazi Nuremberg Laws in 1935, a Jew was a person who had at least three
Jewish grandparents, regardless of religious affiliation or sclf-identification (a Jewish grandparent
was one who belonged to the Jewish religious community); or an individual with two Jewish
grandparents who either belonged to the Jewish religion or was married to a Jew. People who
did not belong to the Jewish religion but had two Jewish grandparents were Mischlinge of the
first degree; those with only one Jewish grandparent were Mischlinge of the second degree.

The rerm Nazi is derived from the first rtwo syllables of Nationalsozialistische Deutsche
Arbeiterpartei, the official German language name of the National Socialist German Workers
Party, also known as the Nazi Party. Racism, including racial antisemitism (prejudice against
or hatred of Jews based on false biological theories), was always an integral part of German
National Socialism (Nazism}. The Nazis perceived all of human history as the history of a
biologically determined struggle among people of different races.
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Nazi racial ideology
The Nazis drew the practical consequence that “inferior peoples™ had to be physically eliminared
altogether immediately by mass murder or within a generation by sterilization — as in policies
towards Jews, Sinti and Roma, persons with disabilities living in institutions, and German
residents of African descent - or intellectually decapitated through mass murder of the leadership
clites and reduction of the surviving populaton into a reservoir of uneducated forced manual
laborers.

Nuremberg Laws

At their annual party rally held in Nuremberg in September 1935, the Nazi leaders announced

new laws passed by the Reichstag (German Parliament), which institutionalized many of

the racial purity theories prevalent in Nazi ideology. These laws deprived Jews and other

persecuted minorities of their civil rights.

The first of the Nuremberg Laws was called the Reich Citizenship Law. This law stripped persons

not considered of German blood of their German citizenship. This stripped the Jews of their

political rights and reduced them from citizens of the Reich, like the Aryans, to state subjects.

¢ The second law defined Jews as racially impure, thus marriage between Jews and non-Jews would
defile the race and was now prohibited. This law was titled the “Law for the Protection of
German Blood and Honor.”

¢ Thirteen additional decrees were added to the Nuremberg Laws over the next cight years.

Sources: University of Minnesota, Center for Holocaust and Genocide Studies.
hup: / /fwww.chgs umn.edu Aeducational /brokenThreads /nurembery html
United States Holocaust Memorial Museum www.ushmm.org

Pogrom
A Russian word meaning devastation used to describe an organized, systematic discriminatory
action against Jews.

Propaganda
Following the Nazi seizure of power in 1933, Hitler established a Reich Ministry of Public
Enlightenment and Propaganda headed by Joseph Goebbels, The Ministry’s aim was to ensure
that the Nazi message was successfully communicated through art, music, theater, films, books,
radio, educational materials, and the press.

In his book Mein Kampf (1926), Adolf Hitler wrote: “Propaganda tries to force a doctrine on
the whole people... Propaganda works on the general public from the standpoint of an idea and
makes them ripe for the victory of this idea.” Hider first advocated the use of propaganda to
spread the ideals of National Socialism - among them racism, antisemitism, and anti-Bolshevism.

Racism
The doctrine of racisim declares that blood is the marker of national-ethnic identity and claims
that innate, inherited characteristics biologically determine human behavior. Racists define
national-ethnic identity through the myth of “pure inherited blood,” though in practice they
can only point to differences in visible but biologically superficial characteristics such as skin, hair
and eye color.

Rassenhygiene
A key part of Nazism was the concept of racial hygiene and often served as the theoretical
backbone of Nazi policies of racial superiority and later genocide.

Reichstag
Germany’s parliament from 1871 to 1945. The Reichstag as a parliament dates back to the Holy
Roman Empire but ceased to act as a true parliament in the years of Nazi Germany (1933-1945}.
During the Nazi era, the German president had the right to dissolve the parliament of his own
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accord or issue emergency decrees as he saw fit (see Enabling Act).

In January 1933 Adolph Hitler and the Nazis rose to national power without 2 majority of votes
or seats. Less then a month after being elected chancellor, Hitler and the Nazis anonymously
burned down the Reichstag building in order to gain beteer control. Hitler used this firc at the
Reichstag building to suspend constitutional faw and place unlimited traditional authority in

the hands of the government. The Reichstag fire was a caraclysmic event for the German
government, 2nd would be the equivalent of the United States capitol burning down since

the Reichstag was the German Congress. The Reichstag was not in session, thus giving the
chancellor emergency powers.

A section of the emergency order of February 28, 1933 reads:

Article I .. sections of the Constitution of the German Reich are suspended until further
notice. Thus, vestrictions on personal liberty, on the vight of free expression of opinion, including
Sreedowm of the press, on the right of assembly and the vight of association, and violations of the privacy
of postal, telegraphic, and telephonic communication, and warrants for hour-seavches, ovders for
confiscations as well as vestrictions on property, ave also permissible beyond the legal limits otherwise
prescribed.

Avrticle 2 Ifin a state the measures necessary for the vestoration of public security and order
are not taken, the Reich Government may temporavily take ever the powers of the highest state
authority.

Resistance

8§

Organized armed resistance was the most forceful form of Jewish opposition to the Nazis. The
largest armed uprising was the Warsaw ghetto uprising (April-May 1943) sparked by rumors
thar the Nazis would deport the remaining gherto inhabitants to the Treblinka extermination
camp in Poland. As German forces entered the ghetto, members of the Jewish Fighting
Organization (Zydowska Organizacja Bojowa, ZOB) fought off the Germans for 27 days
although the Nazis had far greater numbers and weapons.

In additon to armed resistance, Jews engaged in unarmed defiance. This included organized
attempts at escaping from the ghettos into nearby forests, non-compliance with Nazi demands
on the part of certain Jewish community leaders, illegal smuggling of food into the ghetios, and
spiritual resistance.

Spiritual resistance refers to attempts by individuals to maintain their humanity, personal
integrity, digniry, and sense of civilization in the face of Nazi attempts to dehumanize and
degrade them. Most generally, spiritual resistance may refer to the refusal to have one’s spirit
broken in the midst of the most horrible degradation. Cultural and educational activities,
maintenance of community documentation, and clandestine religious observances are three
examples of spiritual resistance.

The Schurzstaffel (SS) was a major Nazi paramilitary organization exclusively under Adolph
Hitler and the Nazi Party. Founded and commanded by Heinrich Himmler, the SS grew from a
small paramilitary unit to an elite force that served as the Fiihrer’s “Practorian Guard,” became a
force with greater influence than the regutar German armed forces. Under Himmler, the §§
sclected and trained its cadre as per the “Aryan” racist ideology and used the SS to develop an
order of men claimed to be superior in racial purity and abilities than other Germans and national
groups, the model for the Nazi vision of a “master race.”

The 58 was responsible for the vast majority of war crimes perpetrated under the Nazi regime.
Chosen to implement the Nazi “Final Solution” for Jews and racial groups deemed “inferior,”
the S§ carried out the enslavement, torture and killing of an estimated 12 million people. The
vast majority of victims were Jews, Russians and Slavs from Eastern Europe, but a significant
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number of victims included homosexuals, Catholic and Protestant groups, Jehovah’s Witnesses,
Roma and Sinti, journalists, Communists, prisoners of war and German civilians who were seen
as threats to Nazi hegemony.

Sterilization program
In july 1933, the “Law for the Prevention of Genetically Diseased Offspring,” was put into
effect. This law required the forced sterilization of German citizens who “suffered” from any of
nine conditions assumed to be hereditary: feeblemindedness, schizophrenia, manic-depressive
disorder, genetic epilepsy, Huntington’s chorea (a fatal form of dementia), genetic blindness,
genetic deafness, severe physical deformity, and chronic alcoholism. The sterilizations were
performed by doctors throughout the Reich. The operation was performed even if it was against
the wishes of the person to be sterilized. It is estimated that between 200,000 to 350,000
individuals were sterilized between 1933 and 1945.

Wannsee Conference
On July 31, 1941 Reinhard Heydrich was given the task of defining the “Final Solution™ to
the “Jewish question” of all the Jews in Europe. To successfully coordinate this, Heydrich
needed the cooperation of all the government’s ministries. He convened the Wannsee
Conference in Berlin on January 20, 1942, to discuss and farther organize the mass
extermination of all Ewropean Jewry with the senior Nazis and senior Governmental
administrators.

The records and minutes of this meeting were found intact by the Allies at the end of the war
and served as vahrable evidence during the Nuremberg Trials.

Hirier’s CourTs

A Study Guide




HitLer’s CourTs Sy Goe




VI Legal Terms

Absolute discretion
Unrestricted power to judge or act without being limited by a constitution or parliament.

Acquitted
Judicially discharged from an accusation; absolved.
Black’s Law Dictionary (8th ed. 2004),

Arbitrary
Depending on individual discretion (as of a judge) and not fixed by law. “The manner of
punishment is arbitrary.” Not restrained or limited in the exercise of power: ruling by absolute
authority. Merriam-Webster Online Dictionary (2008).

Chief Counsel for War Crimes
In May, 1945, President Truman named Robert Jackson as U. §. Chief Counsel for the
prosecution of Nazi war criminals.

Civil servant
A government cmployee or an employee in a government department.
MSN Encarra Dictionary, gncarta. . : icti dictionarvhome.aspx

Commission of war crimes
An act of committing a war crime. A war crime is a punishable offense under international law,
for violations of the laws of war by any person or persons, military or civilian.

War Crimes Commission

The United Nations War Crimes Commission { UNWCC) was inaugurated on October 20, 1943,
by representatives of the 17 Allied nations. It was the only international framework that
addressed the issue of war crimes and war criminals during World War II. The commission
continued to operate until March 31, 1948.

Culpability
Blameworthy and deserving of punishment.
Black’s Law Dictionary (8th ed. 2004 ).

Defendant
A person sued in a civil proceeding or accused in a criminal proceeding,.
Black’s Law Dictionary (8th ed. 2004).

Disenfranchisement
The act of taking away the right to vote in public clections from a citizen or class of citizens.
Black’s Law Dictionary (8th ed. 2004),

Ex post facto law
A law that applies retroactively, especially in a way that negatively affects 2 person’s
rights, as by criminalizing an action that was legal when it was committed.
Black’s Law Dicticnary (8th ed. 2004).

Extrajudicial punishment
Extrajudicial punishment is punishment by the state or some other official authority without
the permission of a court or legal authority. Agents of a state often carry out this type
of punishment if they believe that a person is an imminent threat to the overall sccurity of its
political system. The existence of extrajudicial punishment is considered proof that some
governments will break their own legal code if deemed necessary.
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Human

Rights

Any basic right or freedom to which all human beings are entitled and in whose exercise a
government may not interfere, including rights to life and liberty as well as freedom of thought
and expression and equality before the law,

www.thefrcedictionarv.com /humans+right

Indictment

The formal written accusation of a crime, presented to a court for prosecution against the

accused person.
Black’s Law Dictionary (8th ed. 2004).

International Military Tribunal {(at Nuremberg)

The International Military Tribunal was a court convened jointly by the victorious Allied
governments. On December 17, 1942, the leaders of the United States, Great Britain, and

the Soviet Union issued the first joint declaration officially noting the mass murder of European
Jewry and resolving to prosecute those responsible for violence against civilian populations.
Though some political leaders advocated summary executions instead of trials, eventually the
Allies decided ro form an International Military Tribunal.

United States Holocaust Memorial Musenm. www.ushmm.org

TJurisdiction

The righr and power to interpret and apply the law — legal power.
wordnet.princeton.edu

Legal precedent (stare decisis)

Mistrial

This doctrine is when a point or principle of law has been officially decided or settled by the
ruling of a competent court in a case in which it is directly and necessarily involved, it will no
longer be considered as open to examination or to a new ruling by the same tribunal, or by those
who are bound to follow its adjudications, unless it be for urgent reasons and in exceptional
cases.

Black’s Law Dictionary {8th ed. 2004)

A trial that the judge brings to an end, without a determination on the merits, because

of a procedural error or serious misconduct occurring during the proceedings, or a trial that
ends inconclusively because the jury cannot agree on a verdict.

Black’s Law Dictionary (8th ed. 2004).

Morgenthau Plan

The Morgenthau Plan was proposed in 1944 by Henry Morgenthau, Jr., United States Secretary
of the Treasury, one of President Roosevelt’s advisers. The Morgenthan Plan advocated
measures intended to remove Germany’s ability to wage war. It called for the occupation of
Germany, using German POWs to rebuild Europe, and for Germany to be dismembered,
partitioned into separate independent states, and stripped of all heavy industry thus remaking
Germany an agricultural society.

www.trumanlibrary.org /whistlestop /study collections /nurember
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Oath of loyalty
In August, 1934, mandatory loyalty oaths were introduced throughout the Reich. These oaths
were pledged to Hitler personally, not the German state or constitution.
1. The oath of loyalty of public officials:
‘I swear: I shall be loyal and obedient to Adolf Hitler, the Fithrer of the German Reich and
people, respect the laws, and fulfill my official duties conscientiously, so help me God.”
2. The oath of loyalty of the soldiers of the armed forces:
‘I swear by God this sacred oath: 1 will render unconditional obedience to Adolf Hitler, the
Fiihrer of the German Reich and people, Supreme Commander of the Armed Forces, and will be
ready as a brave soldier to risk my iife at any time for this oath.’
United States Holocaust Memorial Museum. www.ushmm.ore; www.historyplace.com

Perjury
The act or an instance of a person’s deliberately making material false or misleading statements
while under oath.
Black’s Law Dictionary (8th ed. 2004).

Promulgate
To declare or announce publicly or to proclaim. To put a law or decree into force or effect. In
regard to an administrative agency, to carry out the formal process of rulemaking by publishing
the proposed regulation, inviting public comments, and approving or rejecting the proposal.
Black’s Law Dictionary {8th ed. 2004),

Prosecutor
A legal officer who represents the state or federal government in criminal proceedings.
Black’s Law Dictionary (8th ed. 2004).

Roosevelt, Franklin D.
Franklin . Roosevelt was elected President in November 1932, to the first of four terms, ar the
depth of the Great Depression. He sought, through neutrality, legislation to keep the United
States out of the war in Europe, yet at the same time to strengthen nations threatened or
attacked. When France fell and England came under siege in 1940, he began to send Great
Britain all possible aid short of actual military involvement. When the Japanese attacked Pearl
Harbor on December 7, 1941, Roosevelt directed organization of the United States’ manpower 1
and resources for global war. He also devoted much thought to the planning of a United
Nations, in which, he hoped, international difficultics could be settled. As World War TT drew to
a close, Roosevelt’s health deteriorated, and on April 12, 1945, while at Warm Springs, Georgia
he died of a cercbral hemorrhage.
www.whitchouse.gov /history /presidents /32 _htmi

Y

Summary execution |
A summary execution is a type of extrajudicial punishment in which an accused or reported
suspect of criminal activity is killed, often at the time and place of being discovered.

United States Supreme Court :
"The highest federal court in the United States, consisting of nine justices and having jurisdiction |
over all other courts in the nation.
www.thefreedictionary.com /Supremes Court
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Taft, Senator Robert
In the 1930s Senator Taft was President Roosevelt’s most vocal congressional critic, denouncing
the president’s domestic and foreign policy. In 1940, Senaror Taft was unsuccessful in his
attempt to win the Republican presidential nomination. After the Republicans’ defeat in the
general election, Taft fought even harder against Roosevelt’s policies. And when Harry S.
Truman assumed the presidency in 1945, Taft turned his attention to opposing Truman’s
postwar plans for the nation.
United States Senate, Art & History, www.senate.gov /artandhistory /history /common /
generic/People Teaders Taft.hum

Truman, Harry S.
Harry 5. Truman became a Senator in 1934. As vice president, he succeeded Franklin D.
Roosevele, who died 82 days after he began his fourth term. As President, Truman made some
of the most crucial decisions in history. Soon after V-E Day, the war against fapan had reached
its final stage. An urgent plea to Japan to sarrender was rejected. Truman, after consultations
with his advisers, ordered atomic bombs dropped on two cities, Hiroshima and Nagasaki.
Japanese surrender quickly followed.
MecNulty, Bryan. The Great Atomic Bomb Debate, Ohio University, news.rescarch.
ohiou.edu /perspectives /archives /9701t /bomb2.htm; www.whitehouse.gov /history/

presidents /b33 html

United Nations
The name “United Nations,” coined by United States President Franklin . Roosevelt, was
first used in the “Declaration by United Nations” on January 1, 1942, during the World War TI,
when representatives of 26 nations pledged their governments to continue fighting together
against the Axis Powers. The United Nations officially came into existence on October 24,
1945, when the Charter had been ratified by China, France, the Soviet Union, the United
Kingdem, the United States and by a majority of other signatorics.
History of the United Nations www.un.org Zaboutun /history.hom.

Vanquish
To overcome the enemy in battle or to defeat in a conflict or contest.
Merriam-Webster Online Dictionary (2008).

Vengeance
Punishment inflicted in retaliation for an injury or offense.
Merriam-Webster Online Dictionary (2008},
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