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The Potential Admission of an Electronic Will to Probate in New York State

By Lois Bladylas

As lawyars adoutted fo mactcs n New
Youk State, we ave nearly all famihiar wath
the requrements to make a vald wall pu-
suant to Mew Yok law- the wall momst be in
writing; @gned at the end by the festator m
the presence of or acknowladzed by at least
teo aftesting wimesses; and the testator
st declare to the witnesses that the mstm-
ment 15 his or her will EPTL 3-21. The
Estates, Powers and Trusts Law, whoch gov-
ems the substantve law of wills m MNew
York, weas enacted m 1966, It 15 imbikaly that
the drafiers thereof emisioned the possibih-
ty of an “electronic”™ or “digrtal” will, saved
on our compater's hard dmve or on o cel-
lular phone or tablet.

The law concerming digntal or electrome

after death Therein the dece-
dent made the following
requests: that “my uncle go
through oy stuff . . . make swme
oy car goes to Jody if at all pos-
fund goss to mv half-mister,
Shella, and coly her Mot my
mother . . . I do ask that amy-
thing you well (zic), you grve
1075 of the money to the cuoch 50%: to
ooy sister Shella, and the remammg 40%6 15
your’s (zic) to do whatever vou want
with ™

The decedent™s cowrt-appomied conser-
vator filed a petthon to probate the elec-
fromic document, which was saved on the
decedent’s cell phone. The decedent’s
mother filed a competmz petrhon, allemns

wills 15 epdly evolving. A EEES-T ol that decedent died miestate
recent Michigan Cowt of SURROGATE and she was s sole bewr
Appeals case highhights this COURT After 3 hearmg, the Miclnzan

area of development In Maner
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probate court concluded that

of Estate af Duane Francs Horton IT! the
decedent left an “undated, handwiitten,
Journal enfry,” statmg that lns “final note,
moy farewell 1= on my phone. . "2 The “fmal
mote” referenced was a “typed docimment
that exdsted only m electome form ™ the
decedent’s full name was typed af the end,
and‘hupﬂrtlnnufﬂ:!dmm'mﬂm
decedent’s handwiring. ™

Ume paragraph of the typed docwmment
exprossed the decedent’s mtent with
respect to the distibution of lus property

the conservator established by clear and
comincing evidence that decedent’s elec-
fromc document was miended to be lus
will, and the domument was recognized as a
valid will pursuant to Michigan law?® The
Mudugan Cowrt of Appeals affinmed. hold-
mz that “the document expresses dece-
dent’s testamentary mtent _ . . 1f 15 apparent
that the document was wititen with dece-
dent’s death m mond . . . the document then
claarly dictates the distnbuhon of s prop-
arty after hi= death ™
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Suppose the decedent in Ertare
gf Dwanme Franciz Horton II
owned personal property I New
Youk State. The “vahdiy . . _of a
testamentary disposition of per-
sonzl property . . . [15] determmned
by the Law of the prsdichon m
which the decedent was dormeiled
at death ™ which m thi= hypothet-
cal would ba Michizan FPTL 3-
5.2 Mext, suppose the executor of
decedent’s estate appoinfed by the
Michnpan probate cowt sought to obtzin
ancallary probate of the Miclngan electron-
1 wall to admimester sad Mew York proper-
t:rPuIEm:ttnSCPﬂ.lﬁﬂl,a“m'ﬂ'tenwiﬂ
which won probate may operate upon
mpuvm&usmteshdibeadmttadm
probate by the smropate’s cowt havmg
Jumisdichon over the property upon proof
that it has been adnutted to probate at the
testator’s domeile or has been estzblishad
1n accordance with the law of such posdic-
ion . . 7 SCPA 1602 (emphamsis added).
This bees the queston: 15 zn electonic doc-
ument, already admitted to probate in
another pmsdichon, 3 “wmbne” that may
be admutted to probste pursuant to SCPA
16027 The Michigan Comt of Appeals did
not specifically answer the queston of
whether the electrome document was a
“mmtng.” mstead notmg that pursuant to
Michigan lawr, “any document or writing
can constihate 3 vabid will provided that “the
proponent of the document or writing

establiches by clear and comanems evi-
dance that the decedent mtendad the docu-
ment of WIThng to constiute the decedent’s
will "™ Asamnmg the electrome doomment
15 2 “wmimg” mmst the New York
Surmoeate’s Cowt adot the electrome wall
to ancillary probate pusuant to SCPA
16027

In zddiion to Michizan other states
kave recopmzed electrome wills, meludmg
Anzona and Nevada. An increasing
amount of our persomal information and
doruments are stored onlme and “in the
cloud.” and the pofenfial adomssion of an
electromc will to probate mm MNew York
State appears npe for review i the
Surrogate’s Courts.
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