
	 	 hen it comes to cameras in	
	 	 bedrooms, restrooms, fitting	
	 	 rooms, and other places 
where public policy and guttural 
instincts call for complete and inviolable 
privacy, New York’s legislature has 
left little to question. Video recording 
in these locations is plainly prohibited 
under the General Business Law, the 
New York Labor Law, and the Penal 
Law.1 

Legality Depends on the Specific 
Location

	 These protections extend into the 
workplace, but only as far as the above-
described “statutorily-designated realms 
of privacy.”2 Recording in a workplace 
restroom may have criminal and 
civil consequences,3 as it is statutorily 
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prohibited and, in any event, the act 
is so “outrageous and extreme” as to 
give rise to emotional distress.4 Outside 
the restroom, however, there is little to 
prevent surveillance in the workplace, 
surreptitious or otherwise.
	 To explain, New York does 
not recognize a common-law right 
to privacy.5 Nor does it impose on 
employers a common-law duty to 
provide privacy in the workplace.6 	
	 Indeed, private sector employees 
in New York cannot even rely on 
the Fourth Amendment, as the 
constitutionally protected workplace 
privacy interest only applies when the 
government is the employer.7 
	 Even where existing statutes apply, 
not every statute offers a private right 
of action for employees. In one case, 
for example, an employer was alleged 
to have violated General Business 
Law §395 for surreptitiously recording 
an employee who was changing her 
clothing in a shared office.8 The 
employee argued that she was forced 
to change there due to her employer’s 
failure to provide adequate female 
changing facilities, and that the 
employer was attempting to view her 
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in a “discreet moment.” In dismissing 
the employee’s claims, the court noted 
that there is no private cause of action 
under General Business Law §395 
and, in any event, an office is not 
among the “enumerated facilities” 
protected by statute.

Recent State Law on Electronic 
Surveillance

	 That is not to say, however, 
that anything goes when it comes 
to surveillance in the workplace. 
On November 8, 2021, New York’s 
governor signed a bill requiring 
private employers to notify 
new employees of internet and 
communications monitoring, and to 
obtain their written acknowledgment 
of the notice upon hiring and once 
annually thereafter.9 The amendment 
became effective on May 7, 2022, 
and applies to all private employers, 
regardless of size and type. 

Courts Will Consider 
the Context

	 Moreover, when it comes to 
video surveillance, the manner and 
extent to which an employer surveils 
a given employee may face scrutiny 
in civil contexts. For instance, it has 
repeatedly been held that increased 
surveillance may constitute adverse 
employment action in the context 
of a claim for unlawful retaliation.10 
However, to succeed on these 
grounds, the plaintiff must show 
that the surveillance was performed 
because of her membership in a 
protected class.11 In other words, the 
propriety of a given recording will 
depend heavily on context. 
	 In one instance, the employer’s 
installation of a hidden camera 
worked to its benefit. In that case, the 
court reasoned that the camera was 
one of several remedial steps taken by 
the employer to end the complained-
of discriminatory conduct and that it 
weighed against the finding of a hostile 
work environment.12 
	 In another instance, however, the 
employer’s installation of a hidden 
camera had quite the opposite effect. 

There, a hotel employee alleged 
that a hidden camera was installed 
above his desk in retaliation for 
complaining about harassment, 
including vandalism of his workstation 
and locker. While the employer 
argued that the installation of a 
hidden surveillance camera for the 
purpose of observing an employee who 
complained of discrimination could 
never, in and of itself, be retaliatory as 
a matter of law, the court rejected that 
reasoning, and found in the employee’s 
favor.13

	 Employers are not the only 
ones who may face consequences 
for surreptitious recordings. New 
York is a one-party consent state, 
meaning the recording is legal as 
long as the person recording is party 
to the conversation.14 Moreover, 
certain anti-retaliation provisions 
in employment discrimination 
statutes offer an additional layer of 
protection for employees engaging in 
protected activity, i.e., documenting 
discriminatory conduct.15 
	 Outside that context, however, 
the secret taping of a colleague or 
supervisor may indeed result in 
termination, especially where it 
violates company policy or intimidates 
coworkers.16 And, in any event, courts 
often articulate an awareness of the 
potential for abuse of surreptitiously 
taped conversations by disgruntled 
employees.17 
	 In one case, for instance, an 
employee alleging racial discrimination 
recorded incidents in which the 
organization’s president made 
allegedly offensive statements. The 
jury found in her favor and awarded 
substantial damages, but the court then 
reduced the award in part because 
the plaintiff “prompted” or induced 
some of the discriminatory conduct 
to gather evidence.18 In another 
case, the court affirmed a finding of 
the Worker’s Compensation Board 
that, in the context of other evidence 
undermining his credibility, the 
claimant’s surreptitious tape recording 
of conversations with his superiors was 
“suspect” and only further diminished 
the legitimacy of his testimony.19
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The End Justifies 
the Means

	 That being said, surreptitious 
recordings are often used in court, 
and the relevance of the motives of 
whomever was behind the camera 
is outweighed by the value of a 
contemporaneous record.20 This can 
be seen in the context of employment 
discrimination21 and wrongful 
termination.22 
	 This is hardly unexpected, since 
New York common law does not 
consider the means through which 
evidence was obtained. In other 
words, whether a video was made 
openly or surreptitiously will not, in 
and of itself, affect its admissibility.23 
This includes instances where a video 
is obtained by unethical or unlawful 
means.24

	 Videotapes are generally 
considered “visual statements” and, 
to that end, they are within the scope 
of CPLR 3101(e).25 Moreover, they 
are subject to rules of evidence on 
hearsay,26 regardless of whether made 
surreptitiously or otherwise.27 
	 Interestingly, New York recently 
expanded the party admission 
exception to the hearsay rule in CPLR 
4549.28 Previously, an employee’s 
hearsay statement was only admissible 
as a party admission where the 
employee had authority to speak 

on behalf of the employer, i.e., the 
“speaking agent rule” or “speaking 
authority rule.” 29 Now, however, per 
CPLR 4549, an employee’s statement 
is not hearsay if (1) offered against the 
opposing party and (2) made by the 
party’s agent or employee on a matter 
within the scope of the relationship 
and while it existed.30

Advice to Practitioners

	 Moving forward, attorneys 
should bear these and other recent 
developments in mind, not only in 
determining when and where their 
clients can surveil their employees, 
but in advising their clients on setting 
policies relating to workplace privacy. 
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