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Attempted use of SEQRA to Avoid Competition Rejected

By E. Christopher Murcay

The Suffollk County Suprems Court
racently dismissad two related casss chal-
lenging the approval of a change of zone
and the granting of zoning varlances to
permmit the bullding of a Hess gasolne sta
tion and eonvenlance store at the eorner of
Hamed Eoad and Jericho Tumpike
Commack, New Tork, These casss wers
commenced by Gasoline Heaven, a com-
peting gas statlon dewn the road from the
property on Jeriche Tumpike, and four
town residents who lived I a nearby hous-
ing development,

In Gasoline Heaven at Conmncck, et al.
v Towm of Smithtows Town Foard, et al,
Index Mo, 217902012, Justice Ralph
Gazzille held that petiticners lacked
standing to challenge the Town Board's
negative declaration undesr the Stats
Environmental CQuality EReview Aot
(CSEQRA™ issusd m connerction with the
changs of zone, and that petitioners also
did not have standing to assert a claim of
spot zoning. In Gaselinve Heaver af
Commack, ot al v Gromades, et al,
Index Noo 12 8404, Tustice Garzillo dis-
missed an Article TE proceeding filed by
the same petitionsrs to challengs the
granting of zoning varimesas for the pro-

ject because the proceading was
commencad mors than thitty
days after the Zoning Board
decizions were filed with the
town clerk’s office,

In the  Thybrid Aricls
T8/Deaclaratory  Judgment pro-
ceeding, for standing purposes
petitionars  allegad that they
were In close prowimity to the
proposed project, and would be
harmed by mereased traffie and
noise, and the danger cansed by the traffic
generated by the development at a busy
mtersaction. Both Heasz and the town
board moved to dismiss the hybrid action,
arguing, wier alia, that the petitioners had
not sat forth sufficlent farts to show that
they had standing to challangs ths
SBEQEA determination or to allege spot
zoning.

The Supreme Court, relying cn a Court
of Appeals declsion n Sum-Brite Car
Wash, Inc. v Board of Zoming dppeals of
Town of North Hempatead, 69 N.Y.2d 4086,
and other appellats l=vel determinations,
agreed and held that the indwidual peti-
tioners had not sufficlently alleged an
mjury different i type or severity than the
mjury that would allegedly be suffersd
generally by the town residents. The court
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also datermined that Gasoline
Heavan's status as a mers com-
petiter was not protected by
either SEQREA or the zoning
laws and, thus, Gascline
Heaven did not have standing,

The court’'s dstenmination
highlights that SEQRA 1= not
intendad to prevent compsti-
ticn, but rather the snvircnment.
The court saw through the gen-
sralizad allegations of injury
such as nerease traffic and neolse, and hald
that they wars not sufficisnt, sven if a pati-
tioner 15 located n elose proximity to the
property. In ordsr to assstt a claim undsr
SEQEA, a petitionar must set forth specif-
Iz facts as to why he or she s going to be
harmed n a uniqus way, otherwiss a pati-
tioner faces beng thrown out of court on a
motion to dismiss.

The same petiticners also saw thelr
Artiele 78 patition challsnging the zoning
variances rejected upon motlons by Hess
and the Tesrn, Patitioners contended that
the Town’s Board of Zoning and Appeals
acted arbitrarily and capriciously in
approving the varlances, However, the
determinaticns on the varianees were filed
in the town clerk’s office on Febmuary 15
2013, btut the Article T8 petltion was not

filed until Mareh 22, 2013, Arcordingly,
the Suprame Court hald that the petition
was untimealy under the thiny day limita-
tion peried for challenging zoning decl-
slones,

Petiticners argued that the limitation
period did not begin to un on Fsbruary 15
because the Zoning Board's determination
did not state the conditions mposad upon
the granting of the variances The court
rajected that argument because the docu-
mant filad on Febmary 15 met all the
requirements of Town Law $267-al2),
narnaly, that the vots on sach varianes was
szt forth, The Supreme Court determina-
tion smphasizes the importance of the
short statutory period for commencing an
Article 78 procesding, especlally when it
comeas to challsnging zoning dacisions,

Both declsions smphasize that courts
will be wary of SEQEA or land use chal-
lenges motivated by a fear of competition
In order to weed out the attemptead misuse
of SEQEA and zoning laws by competl-
tors, courts will strictly enfores standing
and timing raquirsments.
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