
Priority of Maritime Liens
Many typical business transactions may indirectly become subject to
maritime law and affect not only the rights of the parties to the transaction
but also their lenders.  Maritime law is a separate body of substantive and
procedural law.  When maritime law is applied to a particular set of facts, it
can result in a very different outcome than would occur if other relevant laws
or statutes were applied.  

Commercial lenders must be on the alert for transactions that may become subject
to maritime law, including transactions that involve advances on in-transit
inventory while aboard a vessel.  An example of maritime law’s impact on
commercial lenders is the maritime lien that provides a proprietary interest in a
vessel which gives the lienholder the right to proceed directly against the vessel
and its contents, including inventory on board the vessel.  The priority of liens on
a vessel is subject to the Ship Mortgage Act, not the Uniform Commercial Code.

The priority of liens on vessels followed by most courts in the U.S. is:  (i) Court
expenses incurred while the vessel is in the custody of the court; (ii) wages of
seamen; (iii) salvage and general average; (iv) tort claims; (v) repairs, supplies,
necessaries and contract claims prior to the recording of a ship’s mortgage; (vi)
ship mortgages; (vii) repairs, supplies, necessaries and other contract claims after
the filing of a ship’s mortgage; (viii) liens of a maritime nature that are created
by state law; (ix) tax liens; (x) non-maritime liens; and (xi) non-lien claims.  In
light of the differences between maritime law and other laws governing
commercial transactions, it is important to consider the entire business
operations of an entity prior to entering into any agreement to purchase goods
or to lend money.

Understanding Mechanic’s Liens
The mechanic’s lien is created by statute and in New York State is codified in
Article 2 of the lien law.  It is a statutory lien that secures payment to
contractors, laborers and suppliers of materials that repair, maintain or
improve real or personal property.  Notice of a mechanic’s lien can be filed in
the county clerk’s office against the property that was repaired or improved.  

In New York, a subcontractor can file a mechanic’s lien regardless of whether
or not the general contractor was paid in full.  The lien can expire if (i) not
extended (one year automatic extension and thereafter by court order), or (ii)
a foreclosure action is not commenced within one year from the filing of the
lien or during any extension period, or (iii) a notice of pendency is not filed.  

Title companies will not generally omit a mechanic’s lien exception from a
title insurance policy unless the lien has been paid or replaced with a bond.
The filing of mechanics’ liens are increasing and lenders and borrowers need
to fully understand how a mechanic’s lien affects the real and personal
property of the borrower prior to entering into a financing transaction.
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No Perfection if Debtor’s Name is Incorrect
Loss of perfection and priority may be the cost of not getting the debtor’s
name correct on a Uniform Commercial Code financing statement.  As the
court held in Host America Corporation v. Coastline Financial, Inc., the
proper corporate name absent periods in the name can be fatal.  In this case,
the court found that a financing statement filed in Utah with the debtor’s
name as “KWM Electronics Corporation” instead of “K.W.M. Electronics
Corporation” was seriously misleading because a search of the UCC records
using Utah’s standard search logic would not have found the financing
statement and, therefore, the creditor was not perfected.  The creditor
claiming priority bears the responsibility to get the debtor’s name correct. 

Liability for Breach of Confidentiality
The sharing of credit information between lenders may create liability.  In
Ary Jewelers, LLC v. IB JTC Business Credit Corp., 414 F.Supp. 2d 90 
(D. Mass. 2006), the court held that a prospective lender violated banking
industry confidentiality standards by disclosing to another potential lender
that it had declined the proposed borrower’s request for financing and
providing the reason for the declination.  The sharing of credit information
was held to wrongfully interfere with the prospective borrower’s efforts to
obtain financing from another lender.

Early Termination Fees
The New York Court of Appeals in JMD Holding Corp. v. Congress
Financial Corporation, 4 N.Y.3d 373, 828 N.E.2d 604, 795 N.Y.S.2d 502
(2005) held that an early termination fee imposed by Congress Financial
Corporation was not a penalty but rather liquidated damages that Congress
and JMD Holding Corp. had agreed to when they executed the loan
documents.  Liquidated damages are agreed upon at the time a contract or
agreement is entered into and are used when it is difficult to predict what
actual damages may be incurred.  In order for the early termination fee to
be deemed a penalty, JMD Holding Corp. would have had to show that
any damages Congress would have sustained due to the early termination
of the loan were attainable at the time the loan documents were executed.
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